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LEGAL FRAMEWORK

Antitrust law
?hat are the legal sources that set out the antitrust law applicable to 
vertical restraints,

Vertical restraints are regulated in the Federal Act on Cartels and other Restraints of 
Competition (CartA). Additionally, the Competition Commission (COMCO) issued a Vertical 
Notice (VN) and published explanatory notes on it. Both were amended on 12 December 
2022. They are available on the COMCO website: Notices / Explanatory notes.

Law stated - 6 November 2025

Types of vertical restraint
List and describe the types of vertical restraints that are subject to 
antitrust law@ Fs the concept of vertical restraint deGned in the antitrust 
law,

Article 5 CartA contains provisions for agreements that signi'cantly restrict competition and 
for agreements that are presumed to eliminate competition. There are two types of vertical 
agreements that trigger this presumption, known as •hardcore agreements•:

; minimum or 'xed price agreementsj and

; agreements in distribution contracts on the allocation of territories to the extent that 
sales by other distributors into these territories are not permitted.

Even if this presumption can be rebutted, such agreements are considered substantial and 
may be sanctioned (unless there are su’cient grounds for 9usti'cation).

Law stated - 6 November 2025

Legal objective
Fs the only objective pursued by the law on vertical restraints economicD 
or does it also seeM to promote or protect other interests,

The purpose of the Cartel Act is to prevent the harmful economic or social effects of cartels 
and other restraints of competition and thereby to promote competition in the interests of a 
liberal market economy. This ob9ective also applies to the legislation on vertical restraints

Law stated - 6 November 2025

Responsible authorities
?hich authority is responsible for enforcing prohibitions on 
anticompetitive vertical restraints, ?here there are multiple responsible 
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authoritiesD how are cases allocated, Ho governments or ministers have 
a role,

COMCO and its Secretariat are responsible for enforcing the prohibition of anticompetitive 
vertical restraints.

The Secretariat prepares COMCO8s decisions, conducts investigations and issues any 
necessary procedural rulings together with a member of the presiding body. The Secretariat 
proposes motions to COMCO and implements its decisions. It liaises directly with the parties 
involved, third parties and any relevant authorities. The Secretariat also provides opinions 
and advises governmental o’ces and undertakings on matters relating to the Cartel Act.

COMCO is independent of the administrative authorities and is responsible for making 
decisions and issuing rulings (article 13 paragraph 1 CartA and article 1H paragraph q CartA). 
COMCO8s decisions can be appealed to the Federal Administrative Court and, ultimately, to 
the Federal Supreme Court.

Additionally, any competent civil court may rule on anticompetitive vertical restraints if the 
parties submit this issue as part of a civil litigation case.

Law stated - 6 November 2025

Jurisdiction
?hat is the test for determining whether a vertical restraint will be subject 
to antitrust law in your jurisdiction, (as the law in your jurisdiction 
regarding vertical restraints been applied ePtraterritorially, (as it been 
applied in a pure internet contePt and if soD what factors were deemed 
relevant when considering jurisdiction,

In geographical terms, according to the effects doctrine the Cartel Act applies to practices 
that have an effect in Switzerland, even if they originate in another country (article 2 
paragraph 2 CartA). In this regard, COMCO has applied the law on vertical restraints 
extraterritorially in several cases including BMW, Gaba, Harley Davidson and GE-Healthcare. 
Furthermore, the Cartel Act has been applied in pure internet context in the Booking.com 
case. In determining 9urisdiction, it was relevant that Swiss undertakings (in this case, hotels) 
were impacted by the contracts with Booking.com.

Law stated - 6 November 2025

Agreements concluded by public entities
To what ePtent does antitrust law apply to vertical restraints in 
agreements concluded by public entities,

The scope of application of the Cartel Act is de'ned in article 2 CartA. It applies to private 
or public undertakings that are parties to agreements affecting competition. According to 
the Cartel Act, undertakings are all consumers or suppliers of goods or services that are 
active in commerce regardless of their legal or organisational form. 4owever, statutory 
provisions that do not permit competition in a market for certain goods or services take 
precedence over the Cartel Act. These include provisions that establish an o’cial market or 
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price system (article q paragraph 1 let. a CartA)j and provisions that grant special rights to 
speci'c undertakings to enable them to ful'l public duties (article q paragraph 1 let. b CartA).

Law stated - 6 November 2025

Sector-speci–c rules
Ho particular laws or regulations apply to the assessment of vertical 
restraints in speciGc sectors of industry )motor carsD insuranceD etc‘, 
–lease identify the rules and the sectors they cover@

Aside from the Cartel Act and the VN, there are also:

; a regulation on the competition treatment of vertical agreements in the motor vehicle 
sector (Motor Vehicle Regulation)j and

; notice on the homologation and sponsorship of sports eWuipment.

Law stated - 6 November 2025

General exceptions
Are there any general ePceptions from antitrust law for certain types of 
agreement containing vertical restraints, Ff soD please describe@

Swiss antitrust law does not provide any general exceptions for certain types of agreements. 
4owever, vertical agreements involving undertakings with a market share below 15 per cent 
in any of the relevant markets are usually Wuali'ed as non-signi'cant unless they are listed 
in sections 12 and 15 b-f of the VN.

Law stated - 6 November 2025

TYPES OF AGREEMENT

Agreements
Fs there a deGnition of ’agreementq I or its eEuivalent I in the antitrust law 
of your jurisdiction,

The Cartel Act de'nes agreements as follows (article 7 paragraph 1 Federal Act on Cartels 
and other Restraints of Competition (CartA)): •Agreements affecting competition are binding 
or non-binding agreements and concerted practices between undertakings operating at the 
same or at different levels of production that have a restraint of competition as their ob9ect 
or effect.•

Law stated - 6 November 2025

Agreements
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Fn order to engage the antitrust law in relation to vertical restraintsD is it 
necessary for there to be a formal written agreement or can the relevant 
rules be engaged by an informal or unwritten understanding,

No, a formal written agreement is not necessaryj an informal understanding or unwritten 
agreement su’ces. It is not even necessary to have an informal agreementj a concerted 
practice can be Wuali'ed as an agreement under Swiss antitrust law. This means that the 
parties involved must be aware of each other and be willing to cooperate. A simple parallel 
conduct does not meet this reWuirement.

Law stated - 6 November 2025

Parent and related-company agreements
Fn what circumstances do the vertical restraints rules apply to agreements 
between a parent company and a related company )or between related 
companies of the same parent company‘,

According to Swiss antitrust law, an agreement must involve at least two undertakings. In 
the case of a group, though, there is only one undertaking, and the so-called group privilege 
applies. 4owever, this privilege does not apply if an undertaking has concluded an agreement 
with a third party based on an intra-group agreement.

Law stated - 6 November 2025

Agentkprincipal agreements
Fn what circumstances does antitrust law on vertical restraints apply to 
agentIprincipal agreements in which an undertaMing agrees to perform 
certain services on a supplierqs behalf for a sales-based commission 
payment,

In this regard, Switzerland adheres to European antitrust law. A genuine commercial agent 
does not constitute an undertaking within the meaning of antitrust law regarding the 
marketing of the principal8s products as it does not act as an independent market participant. 
Qhether an agent ful'ls this reWuirement is determined by whether the agent bears no or 
only minimal 'nancial and commercial risks in relation to the activities entrusted to it by the 
principal.

Law stated - 6 November 2025

Agentkprincipal agreements
?here antitrust rules do not apply )or apply differently‘ to agentIprincipal 
relationshipsD is there guidance )or are there recent authority decisions‘ 
on what constitutes an agentIprincipal relationship for these purposes,

The EU Vertical Guidelines set out the 'nancial and commercial risks that are relevant to 
Wualifying as a (genuine) agency contract. COMCO has con'rmed this approach in various 
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cases, recently the case Y-agency contracts. In this case, the Secretariat concluded that 
the Y agency model did not fully meet the reWuirements of a genuine agency relationship 
as de'ned in the EU Vertical Guidelines. Therefore, there are indications that the Y agency 
model constitutes a competition agreement that could be classi'ed as an unlawful and 
sanctionable resale price maintenance. 4owever, the principal has accepted the measures 
suggested by the Secretariat. If the principal implements these suggestions, the Y agency 
model will ful'l the reWuirements of a genuine agency under the EU Vertical Guidelines and 
will not be considered an unlawful agreement under article 5 paragraph 7 CartA.

Law stated - 6 November 2025

Intellectual property rights
Fs antitrust law applied differently when the agreement containing the 
vertical restraint also contains provisions granting intellectual property 
rights )F–Rs‘,

It depends. The Vertical Notice does not apply to vertical agreements containing provisions 
concerning the transfer of intellectual property rights to the purchaser or the purchaser8s 
use of such rights, provided that these provisions form the primary focus of the competition 
agreement and are not directly related to the use, sale or resale of goods or services by the 
purchaser or its customers.

Law stated - 6 November 2025

ANALYTICAL FRAMEWORK FOR ASSESSMENT

Framewor<
;Pplain the analytical frameworM that applies when assessing vertical 
restraints under antitrust law@

Under Swiss antitrust law, the analytical framework for assessing vertical restraints is 
primarily governed by the Cartel Act and the Vertical Notice (VN). Explanatory notes serve 
as interpretation aids and reIect case law.

Law stated - 6 November 2025

Mar<et shares
To what ePtent are supplier marMet shares relevant when assessing the 
legality of individual restraints, Are the marMet positions and conduct of 
other suppliers relevant, Fs it relevant whether certain types of restriction 
are widely used by suppliers in the marMet,

The market shares of suppliers are relevant because, aside from certain types of agreements 
(such as RPM, absolute territorial protection and Wualitatively severe agreements), there will 
be no signi'cant impairment of competition if no undertaking involved in the agreement has 
a market share exceeding 15 per cent in any relevant market.

Vertical Agreements 2025 Explore on Lexology

https://www.lexology.com/gtdt/workareas/vertical-agreements?utm_source=GTDT&utm_medium=pdf&utm_campaign=Vertical+Agreements+2025


RETURN TO CONTENTS

4owever, according to the VN, if competition in a relevant market is restricted by the 
cumulative effect of vertical agreements concluded by different suppliers or distributors for 
the sale of goods or services, the market share threshold of 15 per cent shall be reduced to 5 
per cent. Suppliers or distributors with a market share of less than 5 per cent are not usually 
considered to contribute signi'cantly to the cumulative foreclosure effect. A cumulative 
foreclosure effect is unlikely to exist if less than q0 per cent of the relevant market is covered 
by coexisting networks of vertical agreements that have similar effects on the market.

The widespread use of a certain type of restriction by suppliers does not make it permissible.

Law stated - 6 November 2025

Mar<et shares
To what ePtent are buyer marMet shares relevant when assessing the 
legality of individual restraints, Are the marMet positions and conduct of 
other buyers relevant, Fs it relevant whether certain types of restriction 
are widely used by buyers in the marMet,

The market shares of buyers are relevant because, aside from certain types of agreements 
(such as RPM, absolute territorial protection and Wualitatively severe agreements), there will 
be no signi'cant impairment of competition if no undertaking participating in the agreement 
has a market share exceeding 15 per cent in the relevant affected market.

The fact that a certain type of restriction is widely used by buyers does not mean that it is 
permissible.

Law stated - 6 November 2025

BLOCK EXEMPTION AND SAFE HARBOUR

Function
Fs there a blocM ePemption or safe harbour that provides certainty 
to companies as to the legality of vertical restraints under certain 
conditions, Ff soD please ePplain how this blocM ePemption or safe harbour 
functions@

There will be no signi'cant restriction of competition if no undertaking participating in the 
agreement has a market share exceeding 15 per cent in the relevant affected markets. 
4owever, certain types of agreements, such as retail price maintenance, absolute territorial 
protection and Wualitatively severe agreements, are exempt from this rule.

Furthermore, the 15 per cent threshold is lowered to 5 per cent if there is a cumulative 
effect from vertical agreements concluded by different suppliers or distributors for the sale 
of goods or services. It is unlikely that a cumulative foreclosure effect will exist if less than 
q0 per cent of the relevant market is covered by coexisting vertical agreements that have 
similar effects on the market.

Law stated - 6 November 2025
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TYPES OF RESTRAINT

Assessment of restrictions
(ow is restricting the buyerqs ability to determine its resale price assessed 
under antitrust law,

Article 5 paragraph 7 Federal Act on Cartels and other Restraints of Competition (CartA) 
establishes a presumption that vertical agreements regarding minimum or 'xed prices lead 
to an elimination of competition (one type of hardcore restrictions). Even if this presumption 
can be rebutted, such agreements are considered to signi'cantly restrict competition and 
may be sanctioned unless there are su’cient grounds for 9usti'cation.

Case law has enlarged the scope of hardcore restrictions relating to minimum or 'xed prices. 
Both direct and indirect resale price maintenance Wualify as a hardcore price agreement.

Law stated - 6 November 2025

Assessment of restrictions
(ave the authorities considered in their decisions or guidelines resale 
price maintenance restrictions that apply for a limited period to the launch 
of a new product or brandD or to a speciGc promotion or sales campaignB 
or speciGcally to prevent a retailer using a brand as a ’loss leaderq,

Qhen  launching  new  products,  9usti'cation  based  on  the  e’ciency  ground  of  the 
improvement of products or production processes can be relevant. In its 'nal report 
regarding the introduction of a Domestic Multilateral Interchange Fee for the Visa V PAY debit 
card system the Secretariat considered that a price agreement may be 9usti'ed when a new 
product is launched on the market, as this increases competitive pressure on the relevant 
marketj innovation and e’ciency are promoted, which ideally leads to a price reduction.

In  the Husquvarna  case,  the  Competition  Commission  (COMCO)  has  stated  that  a 
manufacturer who wants to launch a new product on the market can use vertical price 
maintenance to incentivise retailers not only to offer the new product but also to intensify 
their sales efforts. Such price maintenance may only be 9usti'ed for a certain initial period, 
in practice a maximum of two years.

Regarding the use of a brand as loss leader, repeated loss leader offers that lead to 
a deception of the customer as to the performance of the offering undertaking or its 
competitors are considered unfair and thus unlawful under article q let. f of the Act on Unfair 
Competition. Deception is presumed if the sale price is less than the cost price of comparable 
purchases of similar goods, works or services.

Law stated - 6 November 2025

Relevant decisions
(ave decisions or guidelines relating to resale price maintenance 
addressed the possible linMs between such conduct and other forms of 
restraint,
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In general, decisions tend to focus on the resale price maintenance itself, rather than 
examining possible links to other restraints. Qhile the Vertical Notice (VN) does not expressly 
address these possible links, it does highlight that resale price maintenance agreements are 
considered particularly harmful and are generally regarded as a signi'cant impediment to 
competition.

Law stated - 6 November 2025

Relevant decisions
(ave decisions or guidelines relating to resale price maintenance 
addressed the e1ciencies that can arguably arise out of such 
restrictions,

The VN contains clari'cations on how undertakings can argue in practise to 9ustify 
agreements based on e’ciency grounds. In the context of resale price maintenance, 
undertakings may raise the temporary protection of investments for the development of new 
geographic markets or new products (article 1H paragraph 7 VN). Another relevant e’ciency 
ground is the elimination of the •double marginalisation•, which can occur when both the 
manufacturer and the retailer have market power (the problem of double marginalisation as 
set out in article 1H paragraph 7 let. e VN).

Law stated - 6 November 2025

Relevant decisions
;Pplain how a buyer agreeing to set its retail price for supplier Aqs products 
by reference to its retail price for supplier 2qs eEuivalent products is 
assessed@

In our view, such an agreement could be considered a price-'xing agreement, since the 
buyer would no longer be free to set its own retail price. Therefore, it would be considered 
an unlawful resale price maintenance under article 5 paragraph 7 CartA and could be 
sanctioned.

Law stated - 6 November 2025

Suppliers
;Pplain how a supplier warranting to the buyer that it will supply the 
contract products on the terms applied to the supplierqs most-favoured 
customerD or that it will not supply the contract products on more 
favourable terms to other buyersD is assessed@

The supplier8s obligations are not covered by the VN but are instead assessed according 
to general principles. This means that the agreement will be examined to see if it leads to 
a signi'cant restriction of competition when its Wualitative and Wuantitative elements are 
considered.
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Law stated - 6 November 2025

Suppliers
;Pplain how a supplier agreeing to sell a product via internet platform A at 
the same price as it sells the product via internet platform 2 is assessed@

The supplier8s obligations are not covered by the VN but are instead assessed according to 
general principles.

Law stated - 6 November 2025

Suppliers
;Pplain how a supplier preventing a buyer from advertising its products for 
sale below a certain price )but allowing that buyer subseEuently to offer 
discounts to its customers‘ is assessed@

According to the explanatory notes to the VN, the imposition of minimum advertised prices, 
whereby retailers are prohibited from advertising prices below a certain price level set by the 
supplier, is considered an indirect means of unlawful RPM.

Law stated - 6 November 2025

Suppliers
;Pplain how a buyerqs warranting to the supplier that it will purchase the 
contract products on terms applied to the buyerqs most-favoured supplierD 
or that it will not purchase the contract products on more favourable terms 
from other suppliersD is assessed@

As far as we are aware, COMCO has not addressed such a provision. In our opinion, it should 
be noted that, according to the VN, the buyer may agree not to purchase any competing 
products. In this respect, this clause imposes a less far-reaching obligation.

Law stated - 6 November 2025

Restrictions on territory
(ow is restricting the territory into which a buyer may resell contract 
products assessed, Fn what circumstances may a supplier reEuire a buyer 
of its products not to resell the products in certain territories,

The allocation of territories, where sales by other distribution partners in these territories are 
excluded, constitutes a sanctionable hardcore agreement if it cannot be 9usti'ed on grounds 
of e’ciency (absolute territorial protection). This includes restricting the territory in which the 
buyer can sell the contract goods or services passively, unless an exception applies under 
article 15(b) to (d) (article 17 paragraph 1 VN). These exceptions mainly refer to sole and 
selective distribution systems.
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Law stated - 6 November 2025

Restrictions on territory
(ave decisions or guidance on vertical restraints dealt in any way with 
restrictions on the territory into which a buyer selling via the internet may 
resell contract products,

Vertical competition agreements relating to online trade may constitute a vertical agreement 
on absolute territorial protection if they are accompanied by Wualifying circumstances. 
Qhether Wualifying circumstances exist and the conditions of article 5 paragraph 7 CartA 
are met reWuires an assessment based on the speci'c circumstances of the individual case. 
The following are examples of Wualifying circumstances for a vertical competition agreement 
involving absolute territorial protection:

; Agreements obliging the buyer to prevent customers from other territories from 
viewing the retailer•s website, or setting up a redirect to the manufacturer•s or another 
seller•s online shop. 4owever, the obligation to set up links to the supplier•s or other 
sellers• online shops is not a Wualifying circumstance.

; Agreements obliging the retailer to terminate online transactions by end customers 
as soon as their credit card details reveal an address outside the retailer•s territory.

Law stated - 6 November 2025

Restrictions on customers
;Pplain how restricting the customers to whom a buyer may resell 
contract products is assessed@ Fn what circumstances may a supplier 
reEuire a buyer not to resell products to certain resellers or end 
consumers,

As a general rule, the restriction of customers to whom a buyer may resell the contract 
products is considered to be Wualitatively serious. This applies regardless of the distribution 
system used (sole or selective distribution system, etc). Article 15 let. b-d of the VN de'nes 
exceptions to restrictions regarding the sale to certain customers or trading partners.

Law stated - 6 November 2025

Restrictions on use
(ow is restricting the uses to which a buyer puts the contract products 
assessed,

A supplier may prohibit a buyer from enabling a third party to use an intermediate product 
to manufacture a competing product by reselling it to this third party. Any other restrictions 
on use are not governed by the VN and will be assessed on a case-by-case basis. This takes 
into account the Wuantitative effects of the agreement as well as any possible grounds for 
e’ciency, to determine whether it is unlawful under article 5 paragraph 1 CartA.
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Law stated - 6 November 2025

Restrictions on online sales
(ow is restricting the buyerqs ability to generate or effect sales via the 
internet assessed,

Qith regard to online distribution, preventing the effective use of the internet for the selling 
of contract goods and services by the buyer or its customer is considered a Wualitatively 
serious agreement (article 15 let. e CartA). 4owever, there are two exceptions: (1) other 
restrictions on online sales or (2) restrictions on online advertising that do not aim to prevent 
the use of an entire online advertising channel are permissible. In general, these exceptions 
are not considered to signi'cantly restrict competition if the undertakings participating in 
the agreement have market shares below the thresholds of article 16 VN.

Law stated - 6 November 2025

Restrictions on online sales
(ave decisions or guidelines on vertical restraints dealt in any way with 
the differential treatment of different types of internet sales channel, 
Fn particularD have there been any developments in relation to ’platform 
bansq,

Yes. Across-platform retail parity obligations imposed by online intermediation services are 
considered Wualitatively serious under the VN. ConseWuently, if they are found to signi'cantly 
restrict competition on a case-by-case basis and cannot be 9usti'ed on e’ciency grounds, 
they are considered to be unlawful agreements under article 5 paragraph 1 CartA.

Parity obligations regarding online intermediation services are de'ned as direct or indirect 
obligations that prevent a buyer of such services from offering, selling or reselling goods or 
services to end consumers on more favourable terms by using competing intermediation 
services.

So-called narrow retail parity obligations (relating to direct sales channels) as well as other 
parity obligations are not considered Wualitatively serious under the VN. Qide retail parity 
obligations are permissible if the market share thresholds pursuant to article 16 VN are 
observed. In particular, undertakings may directly or indirectly prohibit resellers from using 
online marketplaces, provided the aforementioned thresholds are observed.

Finally, the Unfair Competition Act states in article Ha that a person acts unfairly in particular 
if, as the operator of an online platform for booking accommodation services, they apply 
general terms and conditions of business that restrict, directly or indirectly, the ability of 
accommodation businesses to 'x prices and make offers by means of parity clauses, in 
particular in relation to prices, availability or conditions.

Law stated - 6 November 2025
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Selective distribution systems
2rie<y ePplain how agreements establishing ’selectiveq distribution 
systems are assessed@ Oust the criteria for selection be published,

The VN contains conditions under which a safe harbour is granted for purely Wualitative 
selective distribution systems (article 1J VN). Selective distribution systems are not 
considered signi'cant if they cumulatively meet the following three conditions:

; The nature of the products in Wuestion must necessitate a selective distribution 
system.

; The resellers must be selected based on ob9ective Wualitative criteriaj these must 
be established uniformly, made available to all  potential resellers and applied 
indiscriminately.

; The established criteria must not exceed what is necessary.

If these conditions are not met, the corresponding distribution contract is not automatically 
considered unlawful, but it must be evaluated according to the general criteria pursuant to 
article 5 CartA.

Kuantitative selective distribution systems do not fall under the safe harbour provision of the 
VN. Thus, no legal certainty can be derived from the VN when assessing such systems.

Selective distribution systems must not contain agreements eliminating competition 
pursuant to article 5 paragraph 7 CartA. If the rules mentioned in article 15 of the VN are 
adhered to and the market shares are not above the thresholds de'ned in article 16 VN, it 
will not be assumed in practice that there is a signi'cant restriction of competition.

Law stated - 6 November 2025

Selective distribution systems
Are selective distribution systems more liMely to be lawful where they 
relate to certain types of product, Ff soD which types of product and why,

Yes. The safe harbour relating to Wualitative selective distribution systems (article 1J VN) 
can only apply if the nature of the goods or services in Wuestion necessitates a selective 
distribution system. This means that, having regard to the nature of the product concerned, 
such a system must constitute a legitimate reWuirement to preserve its Wuality and ensure 
its proper use (ie, high-Wuality or high-technology products or luxury goods).

Law stated - 6 November 2025

Selective distribution systems
Fn selective distribution systemsD what Minds of restrictions on internet 
sales by approved distributors are permitted and in what circumstances, 
To what ePtent must internet sales criteria mirror o=ine sales criteria,

In general, preventing the effective use of the internet for selling contract goods and services 
by the buyer or its customers is considered Wualitatively serious and may thus constitute an 
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unlawful agreement (articles 17 and 15 let. e VN). 4owever, there are two exceptions that are 
not considered as Wualitatively serious: (1) other restrictions on online sales or (2) restrictions 
on online advertising that are not aimed at preventing the use of an entire online advertising 
channel are permissible.

Furthermore, if a supplier imposes criteria for online sales on its approved retailers that are 
not eWuivalent to those for sales in physical outlets, there is no Wualitatively serious restriction 
of competition, provided the reWuirements imposed for online sales do not indirectly prevent 
the buyer from effectively using the internet to sell the goods or services covered by the 
contract to certain customers.

Law stated - 6 November 2025

Selective distribution systems
(as the authority taMen any decisions in relation to actions by suppliers 
to enforce the terms of selective distribution agreements where such 
actions are aimed at preventing sales by unauthorised buyers or sales by 
authorised buyers in an unauthorised manner,

According to the explanatory notes VN, restrictions on sales to unauthorised dealers by 
members of a selective distribution system within the territory designated by the supplier 
for the operation of that system are not Wualitatively serious (article 15 let. c (i) 2 VN). 
Such restrictions serve to protect selective distribution systems from distribution by dealers 
outside the system. ConseWuently, for example, there is no Wualitatively serious restriction 
of competition even if a supplier limits its warranty services to products purchased from 
authorised dealers. This has been con'rmed in the case Jura Elektroapparate.

Law stated - 6 November 2025

Selective distribution systems
Hoes the relevant authority taMe into account the possible cumulative 
restrictive effects of multiple selective distribution systems operating in 
the same marMet,

If  an agreement in the context  of  a selective distribution system is not considered 
Wualitatively serious pursuant to article 15 let. c VN it is in general not considered signi'cantly 
restricting competition if none of the undertakings involved has a market share of 15 per cent 
or more in the relevant market affected by the agreement. The same applies in the case of 
cumulative foreclosure effects through co-existing networks of vertical agreements, if none 
of the undertakings involved has a market share of 5 per cent or more and less than q0 per 
cent of the relevant market is covered by co-existing networks of vertical agreements (article 
16 VN).

Law stated - 6 November 2025

Selective distribution systems
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(as the authority taMen decisions )or is there guidance‘ concerning 
distribution arrangements that combine selective distribution with 
restrictions on the territory into which approved buyers may resell the 
contract products,

Combining selective and exclusive distribution within the same territory leads to Wualitatively 
serious restrictions on competition. The same applies if the supplier uses exclusive 
distribution at the wholesale level and selective distribution at the retail level (N 13 of the 
explanatory notes VN).

Law stated - 6 November 2025

Other restrictions
(ow is restricting the buyerqs ability to obtain the supplierqs products from 
alternative sources assessed,

Article 5 paragraph 7 CartA also covers vertical agreements that indirectly result in absolute 
territorial protection. Contractual purchasing restrictions, whereby distribution partners in 
Switzerland agree to purchase the goods speci'ed in the contract only within their own 
territory, result in the indirect exclusion of passive sales to customers in Switzerland (N 12 
of the explanatory notes VN).

Law stated - 6 November 2025

Other restrictions
(ow is restricting the buyerqs ability to sell non-competing products that 
the supplier deems ’inappropriateq assessed,

This restriction does not fall under the VN because it does not involve restrictions on the sale 
of competing products. It is therefore assessed in accordance with the general principles set 
out in article 5 paragraph 1 CartA.

Law stated - 6 November 2025

Other restrictions
;Pplain how restricting the buyerqs ability to stocM products competing 
with those supplied by the supplier under the agreement is assessed@

In our opinion, this restriction could be perceived as indirectly limiting the buyer•s ability to 
sell competing products. 4owever, such a non-competition clause would be permissible if it 
did not exceed a period of 've years, or if the agreement could tacitly be prolonged over 've 
years but be renegotiated with reasonable notice and at reasonable cost.

Law stated - 6 November 2025
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Other restrictions
(ow is reEuiring the buyer to purchase from the supplier a certain amount 
or minimum percentage of the contract products or a full range of the 
supplierqs products assessed,

The VN de'nes a non-competition agreement as an obligation, whether direct or indirect, 
for the buyer to purchase more than H0 per cent of its total purchases of contract goods 
or services, and their substitutes, from the supplier or another undertaking designated by 
the supplier. This obligation is calculated based on the value or volume of purchases in the 
previous calendar year.

This clause would be permissible if it did not exceed a period of 've years, or if the agreement 
could tacitly be prolonged over 've years but be renegotiated with reasonable notice and at 
reasonable cost.

Law stated - 6 November 2025

Other restrictions
;Pplain how restricting the supplierqs ability to supply to other buyers is 
assessed@

Such a restriction does not fall under the VN and is examined in accordance with the general 
principles set out in article 5 and, in the case of a dominant position, article J CartA.

Law stated - 6 November 2025

Other restrictions
;Pplain how restricting the supplierqs ability to sell directly to 
end-consumers is assessed@

Such a restriction does not fall under the VN. The explanatory notes VN state that passive 
sales bans at the expense of suppliers do not constitute grounds for presumption. 4owever, 
if such restrictions impose obligations on suppliers other than the manufacturer (eg, 
the manufacturer•s European distribution partner), they may constitute exclusive territory 
agreements.

They will be examined in accordance with the general principles.

Law stated - 6 November 2025

Other restrictions
(ave guidelines or agency decisions in your jurisdiction dealt with the 
antitrust assessment of restrictions on suppliers, Ff soD what were the 
restrictions in Euestion and how were they assessed,

Case law concerning French books addressed restrictions on suppliers. In the Dargaud 
and Flammarion cases, the FSC concluded that there is no absolute territorial protection 
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in the case of supplier restrictions. The FSC ruled that exclusivity agreements binding the 
manufacturer do not fall under article 5 paragraph 7 CartA, provided the customer is free to 
purchase products from suppliers of their own choosing. 4owever, it should be noted that 
exclusivity agreements binding suppliers who do not manufacture the products themselves 
fall under article 5 paragraph 7 CartA.

Law stated - 6 November 2025

NOTIFICATION

Notifying agreements
Nutline any formal procedure for notifying agreements containing vertical 
restraints to the authority responsible for antitrust enforcement@

There is no formal procedure for notifying the Competition Commission (COMCO) of 
agreements containing vertical restraints.

Law stated - 6 November 2025

Authority guidance
Ff there is no formal procedure for notiGcationD is it possible to obtain 
guidance from the authority responsible for antitrust enforcement or a 
declaratory judgment from a court as to the assessment of a particular 
agreement in certain circumstances,

It is possible to reWuest the Secretariat8s advice on vertical agreements according to article 2q 
paragraph 2 Cartel Act. Advice is provided upon reWuest and against payment of a service fee. 
The Secretariat provides advice based on the documents submitted and does not conduct 
its own fact-'nding. This advice is provided on the understanding that COMCO is not bound 
by it.

Law stated - 6 November 2025

ENFORCEMENT

Complaints procedure for private parties
Fs there a procedure whereby private parties can complain to the authority 
responsible for antitrust enforcement about alleged unlawful vertical 
restraints,

Private parties can submit information about alleged unlawful vertical restraints to the 
Competition Commission (COMCO) by using the contact form •Information about unlawful 
practices• on the COMCO•s website. Alternatively, they may report such practices to COMCO 
by post or email. There are no formal reWuirements for such reports. The more substantiated 
and evidenced an alleged unlawful vertical restraint is, the more likely it is that COMCO will 
take action.

Vertical Agreements 2025 Explore on Lexology

https://www.weko.admin.ch/weko/en/home/anzeigen/kontakt.html?utm_source=GTDT&utm_medium=pdf&utm_campaign=Vertical+Agreements+2025
https://www.lexology.com/gtdt/workareas/vertical-agreements?utm_source=GTDT&utm_medium=pdf&utm_campaign=Vertical+Agreements+2025


RETURN TO CONTENTS

Law stated - 6 November 2025

Regulatory enforcement
(ow freEuently is antitrust law applied to vertical restraints by the 
authority responsible for antitrust enforcement, ?hat are the main 
enforcement priorities regarding vertical restraints,

For many years, the prosecution of vertical restraints, in particular resale price maintenance 
(RPM) agreements and the prevention of parallel imports have been among the Competition 
Authority•s top priorities.

Law stated - 6 November 2025

Regulatory enforcement
?hat are the conseEuences of an infringement of antitrust law for 
the validity or enforceability of a contract containing prohibited vertical 
restraints,

Contracts or contractual clauses containing unlawful vertical restraints are null and void. 
They have no binding effect and are not legally enforceable.

Law stated - 6 November 2025

Regulatory enforcement
Oay the authority responsible for antitrust enforcement directly impose 
penalties or must it petition another entity, ?hat sanctions and remedies 
can the authorities impose, ?hat notable sanctions or remedies have 
been imposed, Kan any trends be identiGed in this regard,

COMCO may  impose  sanctions  directly  on  companies  participating  in  an  unlawful 
agreement. The sanction may amount to up to 10 per cent of the turnover achieved in 
Switzerland in the preceding three 'nancial years (article 73a paragraph 1 Federal Act 
on Cartels and other Restraints of Competition (CartA)). In addition, COMCO may order 
measures that oblige the undertakings involved in an unlawful vertical agreement to perform 
or refrain from performing a certain act (article q0 paragraph 1 CartA). In the BMW case, 
COMCO imposed a sanction of 15J million Swiss francs for unlawful territorial foreclosure. 
This was con'rmed by the Federal Supreme Court (FSC). In the Hors-list medications case, 
COMCO has 'ned three pharmaceutical companies a total of 5.J million francs for resale 
price maintenance. After the Federal Administrative Court initially overturned the 'nes on 
the basis that the Cartel Act was not applicable, the FSC ultimately upheld the 5.J million 
franc 'ne.

In this regard, there is no clear trend.

Law stated - 6 November 2025
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Investigative powers of the authority
?hat investigative powers does the authority responsible for antitrust 
enforcement have when enforcing the prohibition of vertical restraints,

Parties to agreements and affected third parties are obliged to provide the competition 
authorities with information. They must provide all the information and documents reWuired 
by the competition authorities for their investigations (article 70 CartA). Furthermore, the 
competition authorities may hear third parties as witnesses and reWuire the parties to give 
evidence (article 72 paragraph 1 CartA). Finally, the competition authorities may order the 
search of premises and the seizure of evidence (article 72 paragraph 2 CartA).

Law stated - 6 November 2025

Private enforcement
To what ePtent is private enforcement possible, Kan non-parties to 
agreements containing vertical restraints obtain declaratory judgments 
or injunctions and bring damages claims, Kan the parties to agreements 
themselves bring damages claims, ?hat remedies are available, (ow 
long should a company ePpect a private enforcement action to taMe,

Private enforcement is possible. 4owever, claims can only be brought forward by an 
undertaking within the meaning of the Cartel Act that is hindered by an unlawful restraint 
of competition. Consumers and consumer organisations are not undertakings within the 
meaning of the Cartel Act and therefore not entitled to bring such claims. This is intended to 
be changed with the upcoming revision of the Cartel Act.

In theory, non-contracting parties to an agreement can use private enforcement. 4owever, 
they must prove that they are being hindered from entering or engaging in competition by 
an unlawful restraint of competition. They can reWuest: (1) the elimination of or desistance 
from the hindrancej (2) damages and satisfaction in accordance with the Swiss Code of 
Obligationsj and (q) surrender of unlawfully earned pro'ts in accordance with the provision 
on agency without authority.

A party to an agreement may claim damages if it can prove that it was hindered by the 
agreement. 4owever, it can constitute an abuse of rights if cartel members invoke illegal 
conduct in which they were involved themselves when claiming compensation. Exceptions 
are conceivable if an agreement has been imposed on a participating undertaking.

Depending on the circumstances, private enforcement proceedings may take more than a 
year.

Law stated - 6 November 2025

OTHER ISSUES

Other issues
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Fs there any uniEue point relating to the assessment of vertical restraints 
in your jurisdiction,

Yes,  there  is  a  Swiss  Finish  relating  to  price  recommendations.  In  the Hors-list 
medications case, the Federal Supreme Court (FSC) ruled that price recommendations 
from pharmaceutical companies to pharmacies were unlawful, despite the fact that the 
pharmaceutical companies were not pressuring or incentivising the pharmacies. In this case, 
the FSC had argued that the automatic daily integration of the price recommendations into 
the pharmacies8 cashier software constituted an agreement between the pharmaceutical 
companies and the pharmacies.

Furthermore, contractual purchase restrictions, whereby distribution partners in Switzerland 
undertake to purchase the contract goods only within their territory, indirectly prevent passive 
sales to Swiss customers and thus constitute unlawful absolute territorial protection.

Law stated - 6 November 2025

UPDATE AND TRENDS

Recent developments
?hat were the most signiGcant two or three decisions or developments 
in this area in the past >? months, 

The Secretariat con'rmed its previous practice concerning agency agreements in two recent 
cases:

; Several motor vehicle suppliers in Europe are considering introducing an agency 
model. In its preliminary investigation into Y. agency agreements, the Secretariat 
established a procedure for evaluating these agency models under competition law. 
The Secretariat examined whether the motor vehicle supplier bore all of the agents• 
essential costs and risks and was therefore entitled to set the resale prices itself. If 
this were not the case, there would be a risk of an unlawful price-'xing agreement, 
which could result in sanctions being imposed.

; On 22 October 2027, the Secretariat concluded its preliminary investigation into 're 
protection products. During this investigation, it analysed the distribution system 
operated by a supplier of 're protection products (including 're extinguishers) 
and related services. The investigation revealed indications of unauthorised vertical 
territorial protection and price-'xing agreements. This was primarily due to the 
distribution model incorporating elements of various distribution systems, with no 
genuine agency model in place where the supplier of the 're protection products 
would bear all costs and risks. The Secretariat recommended changes to dispel 
competition concerns.

In the case dealer and service agreements X, the Secretariat advised on the conditions 
that must be met by selective distribution agreements to comply with the reWuirements 
of the Cartel Act and the Motor Vehicle Regulation. The Secretariat summarised the 
general provisions of the Vertical Notice once again, particularly those relating to selective 
distribution systems. Additionally, it explicitly recalled the Federal Supreme Court8s ruling 
in the Hors-list medications case relating to price recommendations. Furthermore, the 
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Secretariat stated that in the motor vehicle sector, the Motor Vehicle Regulation and the 
explanatory notes to the Motor Vehicle Regulation must also be observed regarding vertical 
competition agreements.

Law stated - 6 November 2025

Anticipated developments
Are important decisionsD changes to the legislation or other measures that 
will have an impact on this area ePpected in the near future, Ff soD what 
are they,

Yes, the Swiss Parliament is currently discussing a partial revision of the Cartel Act. The 
revision aims to encourage private enforcement, but it could also result in changes to the 
current case law, which states that hardcore agreements such as resale price maintenance 
and absolute territorial protection are, per se, signi'cant (without the need to consider 
Wuantitative elements).

Law stated - 6 November 2025
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