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Kellerhals Carrard SWITZERLAND

Daniel Emch and Nicolas Moslmann

InteUectual property

l Intellectual property law

Under what Statutes, regulations er case law are intellectual

property rights granted? Are there restrictions on how IP

rights may be enforced, licensed or otherwise transferred?

Do the rights exceed the muumum required by the WTO

Agreement on Trade-Related Aspects oflntellectual Property

Rights fTRIPs)?

The laws applicable in Switzerland cover the following fields ofIP:
patents (Swiss Federal Act on Patents of Inventions of 25 June
1954 (die Patent Art), and Ordinance on Patents for Inventions
ofi9 October 1977): patents are granted for techmcal inventions
(ie, a soluüon to a technical problem) being novel and involv-
ing an inventive step (ie, non-obvious £o a person skilled in the
art); further, such inventions must be appropriate for commercial
application; computer-implemented inventions (eg, the Software

to control a device) basically can be registered äs patents whereas

Software äs such (ie; the communication between Software and the

CPU only) does not qualify äs an invention;
designs (Swiss FederalAct on the Protection of Designs of5 October
2001 and Ordinance on Designs of8 Marchzooi): design rights are
granted for novel and individual designs, namely, compositions of
products and parts thereofbeing characterisdc, namely in view of
its lines, surface outline or colour and not violadng Federal law or

international treaties, public order or good morals;

trademarks (Swiss Federal Act on Protecdon of Trademarks and

Indications ofOrigin of28 August 1992 (the Trademark Protection
Act) and Ordinance on Trademarks of23 December 1992), allow-

ing for the registration of signs being qualified for distingufshing
products or Services from those of a competitor; one may register

words, slogans, combinations ofletters, combinations ofnumbers,

graphics (eg, a logo), three-dimensional forms, a töne sequence or

a colour;

indications of origin and geographical indications (Trademark
Protection Act and Ordinance on the Protection ofAppelladons of
Origin and Geographical Indications for Agricultural Products and
Processed Agricultural Products of 28 May 1997 (the Ordinance
on Agricultural Products)): at a federal level, the Ordinance on
Agricultural Products establishes a register for protected appella-
tions oforigin and protected geographical mdications for agricul-
tural and processed agricultural products, except for wines. As of

i January 2017, the revised Federal Act on Protection ofTrademarks

and Appellations of Origin is effective. It provides for a national
register for geographical indications for non-agricultural products.
Moreover, all geographical indications that are either registered on
a cantonal or federal level or that are based on an ordinance ofthe

Federal Council can be protected äs geographical trademarks (ie, a

new type oftrademark);
Copyright and related rights (Swiss Federai Act on Copyright
and Related Rights of 9 October 1992 (the Copyright Act) and
Ordinance on Copyright of 26 April 1993); granting Copyright
regarding works of art or literature and Software having anindivid-

ual character. It should be noted that the author is generally barred
from exercising the exclusivity right against certain actions by third

parties, some ofwhich are subject to payment ofstatutoryroyalties
to collecting societies that exclusively enforce certain rights;
trade and business secrets are not considered äs intellectual prop-

erty rights but are protected under the Swiss Federal Act Against
Unfair Competition of 19 December 1986 (the Act Against Unfair
Competltion) and, to same extent, under the Swiss Criminal Code
of2i December 1937;
plant varieties (Swiss Federal Act on the Protection of Plant
Varieries of 20 March 1975 and the Ordinance on the Protecdon of
Plant Varieties ofz/ October 2010, granting rights for new varieties
ofplants);and
topographies of semiconductor products can be subject to protec-

tion under the Federal Act on the Protecdon of Topographies of
Semiconductor Products of 19 October 1992 and the Ordmance
on the Protection of Topographies of Semiconductor Products of
zö April 1993.

As a generai principle, any IP protection is limited by the principle of
exhaustion (the equivalent to the first-sale doctrine); ttus principle
basically applies intemationally (ie, also ifthe copy or product was first
put on the market abroad) äs far äs Copyright (to the exclusion ofaudio-
visual works) and trademark rights are concerned but is mainly limited
to the EU and Switzerland with regard to patent rights. Essenäally, IP
rights can be transferred. However, certain IP rights are construed äs

moral rights with the effect that no transfer of such rights is legally per-
misslble. This especially applies to the right ofthe author to be named
under the Copyright Act. However, the right can be waived.

As to the TRIPs, the aforementioned laws and regulations regard-

ing IP rights do indeed exceed the TRIPs Standard. This especially
applies to the protection ofindications oforigin and geographical indi-
cations and moral rights and the term of Copyright (ie, the life of the
author and 70 years for all Copyright protected works other than soft-
wäre) ander the Copyright Act.

2 Responsible authorities

Which authorities are responsible for graating, administering

or enforcing IP rights?

IP rights are administered by the Swiss Federal Institute oflntellectual
Property with its headquarters in Berne. The latter is the federal agency
for all matters concermng IP in Switzerland. It was founded in 1888 and
is set up äs an Organisation incorporated under public law. In terms of

Business stmcture, the agency is autonomous, has its own legal entity

and is reglstered in the Commercial Register of the Canton of Beme.
It is independent of the Swiss federal budget. The agency s primary
task is to be the point of contact for customers regarding industrial
protective rights (trademarks, patents and designs) in Switzedand
and, to same extent, for corresponding internaüonal applicadons.

It examines the Swiss national filing applications and grants indus-
trial property rights and administers them. These responsibilities
are being regulated in the special legislation on intellectual property
(trademark, patent and design laws). Based an a Service agreement

with the Federal Department ofjustice and Police, the agency is also
responsible for drafting legislation in the field of intellectual property
and acts äs advisory to the Federal Council (the Swiss federal executive
branch of government) and other federal admimstrators. An overview
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ofthe competent authorities and courts enforcing IP rights is given in

quesüon3.

3 Proceedings fo enforce IP rights

What types of legal or administrative proceedings are

available for enforcing IP rights? To the extent your

jurisdiction has both legal and administraüve enforcement

options for IP rights, briefiy describe their interrelationship,

ifany.

IP rights are protected on different levels.
First, IF rights may be enforced in civll court proceedings accord-

ing to fhe Swiss Federal Code ofCivil Procedure by the owner or exclu-
sive licensee. Each canton provides for a specific court dealing with IP
matters and having Jurisdiction äs sole cantonal instance (usually the
commercial court), regardless ofthe amount in dlspute. Since 2012,

the court offirst instance for clvil law disputes concerning patents is
the Federal Patent Court (governed by the Federal Patent Court Act
of 20 March 2009). It mainly mies on patent validity äs well äs patent
infringement (see also question 18). An appeal against the decisions of
the Federal Patent Court can be lodged with the Swiss Federal Supreme
Court.

Second, the Trademark Protection Act also provides für admin-

istrative Opposition proceedings that must be miüated within three
months of the registration of a trademark. It may be asserted in such

proceeding, äs in the civil procedure, that an existing trademark has
been infringed by a more recent trademark. The Opposition proceeding
is a more expedltlous and cost-efficient alternative to the civil proceed-

ing. However, a civü court is not bound by an administrative Judgment

and may mle differently. Administraüve proceedings are also available
according to the Patent Act. Any person can file Opposition against a
patent with the Federal Institute of Intellectual Property within nine
months of the grantmg, only an the ground, however, that the Inven-

tion is excluded from patenting (eg, the human body at all phases of
formation and development, or naturally occurrmg sequences or par-

aal sequences of genes), or is contrary to human dignity or disregards

the dignity of a creature, or is in any other way contrary to public con-

vention or morality.

Third, rights owners can apply for assistance from the Customs
Administration against import, export or translt ofinfringing products.

Fourth, violations of IP rights may constitute criminal offences.
And finally, inthe field ofintellectual property, arbitration before Swiss
panels is very common, especially in international licence and technol-

ogy transfer agreements. Such proceedings are often conducted under

the well-known rules ofthe International Chamber of Commerce.

4 Remedies

What remedies are available to a party whose IP rights

have been infringed? Do these remedies vary depending

on whether one utüises judicial or administrative review or

enforcement?

Under Swiss law, a party whose IP rights are endangered or infringed
may request the court to prohibit a threatened infringement or to
redress an existing infringement or to commit the defendant to dis-

dose the odgin and quantky ofproducts in his or her possession that
were illegally manufactured or placed on the market, and to name

the recipients and disclose the extent of any distribution to commer-

cial and industrial customers (in the case of urgency even if based on
prima facie evidence only). Further; the party can request for a declara-

tory judgment (eg, that a certam action infringes a specific IP right),
clalm for damages, for the handing over of profits or forfeiture, and
sale or destruction ofthe unlawfully manufactured products or equip-

ment, devices and other means that primarily serve their manufacture.

Finally; the party may request the court to order that the Judgment is
published at the infringer's cost. To support the aforemenüoned civil
law remedies, the party whose IP rights have been infringed may
apply for assistance from the Customs Administraüon. The Customs

Administration can, inter alia, retain suspicious goods for a limited
period oftime so that the rights owner can request for interim meas-
ures. All these options are available to rights owners and exclusive

licence holders äs well.

5 Nexus between competition and IP rights

Do any Statutes, regulations or case law in yourjurisdiction

address the interplaybetween competition law and IP law?

The laws menäoned in question i do not expressly deal with the rela-
tionship between competition law and IP rights. Whereas the purpose
of IP laws is to protect one's property, the Federal Act Against Unfair
Competition aims to protect fair competition. However, k may be that

a specific behaviour of a party not only violates the Federa! Act Against
Unfair Compeütion but also a specific IP law (eg, the Federal Act on
Design Rights). In such a case, the rights owner may defend itself on
the ba-sis ofboth applicable laws (cumulaüvely).

See quesäon il regarding Swiss competiüon law and IP rights
concerns.

The Swiss civil courts had a chance to consider in their assess-

ments whether the refüsal to provide a-ccess to the defendant s cav-

erns could constitute an abuse of dominant posltion in a case related

to IP rights. Specifically, a producer of a type of Swiss cheese (called
Etivaz), which is subject to an appellation ofprotected indicarion ofori-
gin (AOP) regulation requested in a civil litigaüon to obtain access to
certain caverns ofthe defendant (IP holder) to stock his cheese during
its ripening process. In Switzerland, protected indications are treated

äs intellectual property rights (see question l). The plaintiffargued that
access to these cavems is required to seil the cheese under the specific

AOP indicaüon of origin and that no other caverns were avaüable. The
Secretariat of the Swiss Compeätion Commlssion (Secretariat) con-
sidered in its expert opinion in an action before the Cantonal Court in
Vaud whether the refusal to provide access to the defendant s cavems

(the essential facility) constitutes an abuse of dominant posiüon. In its
assessment; the Secretariat stated that there were acceptable alterna-

tives to the cavems to which the plaintiffhas requested access because

other caverns could be adapted to fulfil the necessary criteria for the
AOP approval (Law and Policy on Competition [LPC/RPW] 2011/2,
page 302 ff). The local civil court confirmed the view ofthe Secretariat
in its decislon, rulmg that the defendant s refusal to provide storage
space in its caverns was not abusive pursuant to article 7(l)a ofthe

Cartel Act (see question 10). However, the Federal Supreme Court

mied in its decision of 23 May 2013 (4A_449/20i2) that the refusal to
provide access to the defendant s caverns was based on unjustified rea-

sons and, thus, constitutes an abuse ofa dominant position.

In its recent decision related to IP rights, the Federal Supreme
Court considers whether quantity restrictions introduced by the Swiss

cheese producer association Emmentaler Swltzerland could consti-

tute an unlawful agreement according to article 5 of the Cartel Act
(see quesdon 10). The Federal Supreme Court came to the conclusion

that there is sufficient competition on the market, therefore, quantity
restrictions represent self-protection measures according to article 5 of

the Agricultural Land Act; äs a result, they do not fall ander the applica-
tion ofthe Cartel Act (BGE 5Ä_787/20i4, E 2.3).

For more information, see quesüon 16.

6 Patent cooperation treaües and ofher agreements

Does your jurisdicüon participate in any patent cooperaüon

treaties or other similar agreements ?

Switzerland joined WIPO in 1970 and radfied all relevant international
treaties dealing with mtellectual property. It is, inter alia, a party to the
WIPO Patent Cooperation Treaty äs weil äs to the European Patent

Convention.

7 Remedies for deceptive practices

With respect to trademarks, do competition or consumer

protection laws provide remedies for deceptive pracüces?

Both the aforementioned Trademark Protection Act and the Act

Agalnst Unfair Competition provide for remedies for deceptive prac-
rices. Such practices may also constitute a criminal offence.
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8 Technological protecüon measures and digital rights
management

With respect to Copyright protection, is WIPO protecüon

oftechnological protection measures and digital rights

management enforced in yourjurisdiction? Do Statutes,

regulation or case law limit the abüity ofmanufacturers to

mcorporate TPM or DRM protecdon limitmg the plafforms

onwhich content can be played? Has TPM or DRM protection

been challenged under the competition laws?

Both the WIPO Copyright Treaty and the WIPO Perfbrmances and
Phonogmms Treaty were incorporated into Swiss Federal Law by
way of amending the Copyright Act. According to article 39a of the
Copyright Act, die circumvention of effective TPMs for copyright-pro-
tected works and the iike (eg, the recording or the performance) is pro-
hibited. Crüninal sanctions may apply in the event of a wilful action.
However, a circumvention of a TPM is allowed ifit is necessary to use

the work äs allowed under the Copyright Act (eg, the right £o use a work
for private purposes). Further, the Copyright Act establishes a monitor-
ing body (www.btm.admin.ch), which, however, has no legislaüve or

dedsion-making authority.

9 Industry Standards

What consideration has been given in Statutes, regulaüon

or case law to the ünpact ofthe adoption ofproprietary

technologies in industry Standards?

Article 40 ofthe Patent Act provides for the possibility ofthe granting
of a compulsory licence, should this be requlred in view of the public
interest. Moreover, accordingto article 36 ofthe Patent Act; alicence

must be granted ifit is required for the exploitation ofanother patented
invention that is, compared to the older invention, a considerable tech-

nical progress of substantial economic value.

Competition

io Competitioalegislation

What Statutes set out competition law?

Swiss competition law is governed by the Federal Act of 6 October
1995 on Cartels and other Restraints ofComperition (äs amended (the
CartelAct);www.admm.ch/ch/e/rs/c25i.html).TheCartelActprohib-
its the following unlawful agreements or concerted practices among

compeütors and the abuse ofdominance:

agreements that significantly restrict competidon in a market for
specific goods or Services and are notjustified on grounds ofeco-

nomic efficiency, and all agreements that eliminate effective com-

peütion are unlawful (Cartel Act, article 5); and
dominant imdertakmgs behave unlawfully ifthey, by abusmg their
Position, hinder other undertakings from starting or continuing to
compete and disadvantage trading partners (Cartel Act, article 7).

The Cartel Act also contains a merger control regulation.

Furthermore, the Federal Act of 20 December 1985 on Price

Supervision has created an authority that supervises the level ofprices
in the private and public sector. The Price-Supervision Body has the
competence to impose price reductions on dominant firms and to pro-

hibit intended price increases ofdommant firms.

li IP rights in competition legislation

Do fhe competition laws make specific mention ofany IP

rights?

Yes, there are two provisions explicitly refemng to IP rights, äs follows:
article 3(2) ofthe Cartel Act states that the Act does not apply to
effects an competiüon excluslvely resulting from the legislation
governing mtellectual property. However, import restrictions

based on intellectual property rights shall be assessed under the
Cartel Act; and
ardcle 6(2) of the Cartel Act empowers the Competition
Commlssion or the Federal Councii to set out in ordmances or in

general noüces the conditions under which agreements granting

exclusive rights to purchase or seil certain goods or Services are, äs

a general mle, deemed justified an grounds ofeconomic efficiency.
So far, no such ordinance or general notice has been passed by the

Competition Commlssion or the Federal Council.

12 Review and invesügation ofcompetitive effects frome.s.ercise

ofIPrights

Which authorities may review or investigate the competitive

efFect ofconduct related to exercxse ofIP rights?

The application of the Cartel Act is the duty of the Competidon
Commission and its Secretariat. The Competition Commission is an

independent federal agency. The tasks ofthe Competition Commission
are combaäng harmful cartels, monitoring dominant companies with
regard to anticompetiüve conduct and enforcing the merger control
legislation. The Secretarlat ofthe Competiüon Commission conducts

the investigations, while the Commission makes the decisions. Further,

the Federal Administrative Court acts äs a lower appellate court, which

must review the Commission s decisions äs to the law and the facts (füll
jurisdicüon).

The Cartel Act may also be applied by civil courts (private enforce-
ment). To the extent that licence agreements infringe competition law,

they are null and void. However, civil courts do not have the authority

to impose fines if conduct related to IP rights amounts to a violation of
the Cartel Act (see also question 13).

Further, excessively high licence fees (royalties) imposed by a
dominant undertaking are subject to the assessment of the Price
Supervision Body in accordance with the Price Supendsion Act of
20 December 1985. The Price Supervision Body has the authority to
determine the respective fair price . However, it will first try to find
an amicable solution (settlement) with the involved undertaking in an
informal procedure before pa-ssing a formal decision.

13 Competition-related remedies for private parties

Can a private party recover for competition-related damages

causedbythe exercise, licensing ortransfer ofIP rights?

Private parties restrained from exercising or entering compedtion
may sue the undertaking that infrmges the Cartel Act before the civil
courts. The remedies are injunctive relief; compensation of damages

and obligation to contract. The civil courts may also pass preliminary

measures. The EU Directive 2014/104 an Andtrust Damages Actions

does not apply to Switzerland. The Swiss law on private enforcement

sets high hurdles for claimants to successfully claim for damages. In
the administrative procedure before the Competition Commission
there Is no possibiHty to clalm for damages.

14 Competition guidelines

Have the competition authorities, or any other authority,

issued guidelines or other Statements regarding the overlap of

competition law and IP?

Although article 6 of the Cartel Act empowers the Competition
Commission to pass general notices on agreements granüng exclu-

sive licences for intellectual property rights, the authority has not yet
passed any general guidelines regarding the overlap of competition
law and IP rights. There are no guidelines on IP rights that set indus-
try Standards that would oblige the IP right holder to provide access on
fair, reasonable and non-discriminatory terms. However, in general,

by deciding such cases, the competition authority usually follows the
consideradons contained in the EU block exemption reguladons and
the respective guidelines. In the Gaba decision of 2016 (see question
33)»the Federal Supreme Court has held that the rules contained in the
EU Technology Transfer Block Exemption Regulation are not relevant
for the treatment of such agreements under Swiss competition law. So,

äs far äs Swiss law is concerned, doubt still persists äs to the extent to

which companies should be guided by EU practice.

15 Exemptioas from competition law

Are there aspects or uses ofIP rights that are spectfically

exempt from the application ofcompetition law?

According to artide 3(2) of the Cartel Act, restrictions of competition
resuldng solely from laws governing intellectual property rights are
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ofthe competent authorities and courts enforcing IP rights is given in

quesüon3.

3 Proceedings fo enforce IP rights

What types of legal or administrative proceedings are

available for enforcing IP rights? To the extent your

jurisdiction has both legal and administraüve enforcement

options for IP rights, briefiy describe their interrelationship,

ifany.

IP rights are protected on different levels.
First, IF rights may be enforced in civll court proceedings accord-

ing to fhe Swiss Federal Code ofCivil Procedure by the owner or exclu-
sive licensee. Each canton provides for a specific court dealing with IP
matters and having Jurisdiction äs sole cantonal instance (usually the
commercial court), regardless ofthe amount in dlspute. Since 2012,

the court offirst instance for clvil law disputes concerning patents is
the Federal Patent Court (governed by the Federal Patent Court Act
of 20 March 2009). It mainly mies on patent validity äs well äs patent
infringement (see also question 18). An appeal against the decisions of
the Federal Patent Court can be lodged with the Swiss Federal Supreme
Court.

Second, the Trademark Protection Act also provides für admin-

istrative Opposition proceedings that must be miüated within three
months of the registration of a trademark. It may be asserted in such

proceeding, äs in the civil procedure, that an existing trademark has
been infringed by a more recent trademark. The Opposition proceeding
is a more expedltlous and cost-efficient alternative to the civil proceed-

ing. However, a civü court is not bound by an administrative Judgment

and may mle differently. Administraüve proceedings are also available
according to the Patent Act. Any person can file Opposition against a
patent with the Federal Institute of Intellectual Property within nine
months of the grantmg, only an the ground, however, that the Inven-

tion is excluded from patenting (eg, the human body at all phases of
formation and development, or naturally occurrmg sequences or par-

aal sequences of genes), or is contrary to human dignity or disregards

the dignity of a creature, or is in any other way contrary to public con-

vention or morality.

Third, rights owners can apply for assistance from the Customs
Administration against import, export or translt ofinfringing products.

Fourth, violations of IP rights may constitute criminal offences.
And finally, inthe field ofintellectual property, arbitration before Swiss
panels is very common, especially in international licence and technol-

ogy transfer agreements. Such proceedings are often conducted under

the well-known rules ofthe International Chamber of Commerce.

4 Remedies

What remedies are available to a party whose IP rights

have been infringed? Do these remedies vary depending

on whether one utüises judicial or administrative review or

enforcement?

Under Swiss law, a party whose IP rights are endangered or infringed
may request the court to prohibit a threatened infringement or to
redress an existing infringement or to commit the defendant to dis-

dose the odgin and quantky ofproducts in his or her possession that
were illegally manufactured or placed on the market, and to name

the recipients and disclose the extent of any distribution to commer-

cial and industrial customers (in the case of urgency even if based on
prima facie evidence only). Further; the party can request for a declara-

tory judgment (eg, that a certam action infringes a specific IP right),
clalm for damages, for the handing over of profits or forfeiture, and
sale or destruction ofthe unlawfully manufactured products or equip-

ment, devices and other means that primarily serve their manufacture.

Finally; the party may request the court to order that the Judgment is
published at the infringer's cost. To support the aforemenüoned civil
law remedies, the party whose IP rights have been infringed may
apply for assistance from the Customs Administraüon. The Customs

Administration can, inter alia, retain suspicious goods for a limited
period oftime so that the rights owner can request for interim meas-
ures. All these options are available to rights owners and exclusive

licence holders äs well.

5 Nexus between competition and IP rights

Do any Statutes, regulations or case law in yourjurisdiction

address the interplaybetween competition law and IP law?

The laws menäoned in question i do not expressly deal with the rela-
tionship between competition law and IP rights. Whereas the purpose
of IP laws is to protect one's property, the Federal Act Against Unfair
Competition aims to protect fair competition. However, k may be that

a specific behaviour of a party not only violates the Federa! Act Against
Unfair Compeütion but also a specific IP law (eg, the Federal Act on
Design Rights). In such a case, the rights owner may defend itself on
the ba-sis ofboth applicable laws (cumulaüvely).

See quesäon il regarding Swiss competiüon law and IP rights
concerns.

The Swiss civil courts had a chance to consider in their assess-

ments whether the refüsal to provide a-ccess to the defendant s cav-

erns could constitute an abuse of dominant posltion in a case related

to IP rights. Specifically, a producer of a type of Swiss cheese (called
Etivaz), which is subject to an appellation ofprotected indicarion ofori-
gin (AOP) regulation requested in a civil litigaüon to obtain access to
certain caverns ofthe defendant (IP holder) to stock his cheese during
its ripening process. In Switzerland, protected indications are treated

äs intellectual property rights (see question l). The plaintiffargued that
access to these cavems is required to seil the cheese under the specific

AOP indicaüon of origin and that no other caverns were avaüable. The
Secretariat of the Swiss Compeätion Commlssion (Secretariat) con-
sidered in its expert opinion in an action before the Cantonal Court in
Vaud whether the refusal to provide access to the defendant s cavems

(the essential facility) constitutes an abuse of dominant posiüon. In its
assessment; the Secretariat stated that there were acceptable alterna-

tives to the cavems to which the plaintiffhas requested access because

other caverns could be adapted to fulfil the necessary criteria for the
AOP approval (Law and Policy on Competition [LPC/RPW] 2011/2,
page 302 ff). The local civil court confirmed the view ofthe Secretariat
in its decislon, rulmg that the defendant s refusal to provide storage
space in its caverns was not abusive pursuant to article 7(l)a ofthe

Cartel Act (see question 10). However, the Federal Supreme Court

mied in its decision of 23 May 2013 (4A_449/20i2) that the refusal to
provide access to the defendant s caverns was based on unjustified rea-

sons and, thus, constitutes an abuse ofa dominant position.

In its recent decision related to IP rights, the Federal Supreme
Court considers whether quantity restrictions introduced by the Swiss

cheese producer association Emmentaler Swltzerland could consti-

tute an unlawful agreement according to article 5 of the Cartel Act
(see quesdon 10). The Federal Supreme Court came to the conclusion

that there is sufficient competition on the market, therefore, quantity
restrictions represent self-protection measures according to article 5 of

the Agricultural Land Act; äs a result, they do not fall ander the applica-
tion ofthe Cartel Act (BGE 5Ä_787/20i4, E 2.3).

For more information, see quesüon 16.

6 Patent cooperation treaües and ofher agreements

Does your jurisdicüon participate in any patent cooperaüon

treaties or other similar agreements ?

Switzerland joined WIPO in 1970 and radfied all relevant international
treaties dealing with mtellectual property. It is, inter alia, a party to the
WIPO Patent Cooperation Treaty äs weil äs to the European Patent

Convention.

7 Remedies for deceptive practices

With respect to trademarks, do competition or consumer

protection laws provide remedies for deceptive pracüces?

Both the aforementioned Trademark Protection Act and the Act

Agalnst Unfair Competition provide for remedies for deceptive prac-
rices. Such practices may also constitute a criminal offence.
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8 Technological protecüon measures and digital rights
management

With respect to Copyright protection, is WIPO protecüon

oftechnological protection measures and digital rights

management enforced in yourjurisdiction? Do Statutes,

regulation or case law limit the abüity ofmanufacturers to

mcorporate TPM or DRM protecdon limitmg the plafforms

onwhich content can be played? Has TPM or DRM protection

been challenged under the competition laws?

Both the WIPO Copyright Treaty and the WIPO Perfbrmances and
Phonogmms Treaty were incorporated into Swiss Federal Law by
way of amending the Copyright Act. According to article 39a of the
Copyright Act, die circumvention of effective TPMs for copyright-pro-
tected works and the iike (eg, the recording or the performance) is pro-
hibited. Crüninal sanctions may apply in the event of a wilful action.
However, a circumvention of a TPM is allowed ifit is necessary to use

the work äs allowed under the Copyright Act (eg, the right £o use a work
for private purposes). Further, the Copyright Act establishes a monitor-
ing body (www.btm.admin.ch), which, however, has no legislaüve or

dedsion-making authority.

9 Industry Standards

What consideration has been given in Statutes, regulaüon

or case law to the ünpact ofthe adoption ofproprietary

technologies in industry Standards?

Article 40 ofthe Patent Act provides for the possibility ofthe granting
of a compulsory licence, should this be requlred in view of the public
interest. Moreover, accordingto article 36 ofthe Patent Act; alicence

must be granted ifit is required for the exploitation ofanother patented
invention that is, compared to the older invention, a considerable tech-

nical progress of substantial economic value.

Competition

io Competitioalegislation

What Statutes set out competition law?

Swiss competition law is governed by the Federal Act of 6 October
1995 on Cartels and other Restraints ofComperition (äs amended (the
CartelAct);www.admm.ch/ch/e/rs/c25i.html).TheCartelActprohib-
its the following unlawful agreements or concerted practices among

compeütors and the abuse ofdominance:

agreements that significantly restrict competidon in a market for
specific goods or Services and are notjustified on grounds ofeco-

nomic efficiency, and all agreements that eliminate effective com-

peütion are unlawful (Cartel Act, article 5); and
dominant imdertakmgs behave unlawfully ifthey, by abusmg their
Position, hinder other undertakings from starting or continuing to
compete and disadvantage trading partners (Cartel Act, article 7).

The Cartel Act also contains a merger control regulation.

Furthermore, the Federal Act of 20 December 1985 on Price

Supervision has created an authority that supervises the level ofprices
in the private and public sector. The Price-Supervision Body has the
competence to impose price reductions on dominant firms and to pro-

hibit intended price increases ofdommant firms.

li IP rights in competition legislation

Do fhe competition laws make specific mention ofany IP

rights?

Yes, there are two provisions explicitly refemng to IP rights, äs follows:
article 3(2) ofthe Cartel Act states that the Act does not apply to
effects an competiüon excluslvely resulting from the legislation
governing mtellectual property. However, import restrictions

based on intellectual property rights shall be assessed under the
Cartel Act; and
ardcle 6(2) of the Cartel Act empowers the Competition
Commlssion or the Federal Councii to set out in ordmances or in

general noüces the conditions under which agreements granting

exclusive rights to purchase or seil certain goods or Services are, äs

a general mle, deemed justified an grounds ofeconomic efficiency.
So far, no such ordinance or general notice has been passed by the

Competition Commlssion or the Federal Council.

12 Review and invesügation ofcompetitive effects frome.s.ercise

ofIPrights

Which authorities may review or investigate the competitive

efFect ofconduct related to exercxse ofIP rights?

The application of the Cartel Act is the duty of the Competidon
Commission and its Secretariat. The Competition Commission is an

independent federal agency. The tasks ofthe Competition Commission
are combaäng harmful cartels, monitoring dominant companies with
regard to anticompetiüve conduct and enforcing the merger control
legislation. The Secretarlat ofthe Competiüon Commission conducts

the investigations, while the Commission makes the decisions. Further,

the Federal Administrative Court acts äs a lower appellate court, which

must review the Commission s decisions äs to the law and the facts (füll
jurisdicüon).

The Cartel Act may also be applied by civil courts (private enforce-
ment). To the extent that licence agreements infringe competition law,

they are null and void. However, civil courts do not have the authority

to impose fines if conduct related to IP rights amounts to a violation of
the Cartel Act (see also question 13).

Further, excessively high licence fees (royalties) imposed by a
dominant undertaking are subject to the assessment of the Price
Supervision Body in accordance with the Price Supendsion Act of
20 December 1985. The Price Supervision Body has the authority to
determine the respective fair price . However, it will first try to find
an amicable solution (settlement) with the involved undertaking in an
informal procedure before pa-ssing a formal decision.

13 Competition-related remedies for private parties

Can a private party recover for competition-related damages

causedbythe exercise, licensing ortransfer ofIP rights?

Private parties restrained from exercising or entering compedtion
may sue the undertaking that infrmges the Cartel Act before the civil
courts. The remedies are injunctive relief; compensation of damages

and obligation to contract. The civil courts may also pass preliminary

measures. The EU Directive 2014/104 an Andtrust Damages Actions

does not apply to Switzerland. The Swiss law on private enforcement

sets high hurdles for claimants to successfully claim for damages. In
the administrative procedure before the Competition Commission
there Is no possibiHty to clalm for damages.

14 Competition guidelines

Have the competition authorities, or any other authority,

issued guidelines or other Statements regarding the overlap of

competition law and IP?

Although article 6 of the Cartel Act empowers the Competition
Commission to pass general notices on agreements granüng exclu-

sive licences for intellectual property rights, the authority has not yet
passed any general guidelines regarding the overlap of competition
law and IP rights. There are no guidelines on IP rights that set indus-
try Standards that would oblige the IP right holder to provide access on
fair, reasonable and non-discriminatory terms. However, in general,

by deciding such cases, the competition authority usually follows the
consideradons contained in the EU block exemption reguladons and
the respective guidelines. In the Gaba decision of 2016 (see question
33)»the Federal Supreme Court has held that the rules contained in the
EU Technology Transfer Block Exemption Regulation are not relevant
for the treatment of such agreements under Swiss competition law. So,

äs far äs Swiss law is concerned, doubt still persists äs to the extent to

which companies should be guided by EU practice.

15 Exemptioas from competition law

Are there aspects or uses ofIP rights that are spectfically

exempt from the application ofcompetition law?

According to artide 3(2) of the Cartel Act, restrictions of competition
resuldng solely from laws governing intellectual property rights are
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exempt from competition law. The idea behind this exempüon Is that
antitrust law and intellectual property rights are, to a certain degree,

contradictory to each other. Whereas the laws on intellectual property

rights on the one hand were enacted to reward and protect innovation

by, for example, granüng the holder of a patent a temporal but almost
absolute and exclusive right to exploit the intellectual mnovadon
achieved, the antitrust law on the other hand tries to limlt the power
of dominant firms, Therefore, article 3(2) ofthe Cartel Act makes sure
that privileges granted by the laws on intellectual property rights shall
not be annulled by anütrust legislation. However, the Competition
Commission applies the mentioned exempüon only very restrictively.
In the Dynamic Currency Conversion (DCC) decision of29 November
2010, the Competition Commission even held that article 3(2) ofthe
Cartel Act should not be understood äs an exemption from antitrust

law; rather, the provision shall mean that the competition authori-
ties must only take into consideration the aims and goals of the laws
on intellectual property rights in their assessment of a specific case
(LPC/RPW 2011/1, page 113). This is, of course, a new interpreta-

tion, which has not yet been challenged before the Federal Supreme
Court. An appeal against the DCC case is pending with the Federal
Administrative Court.

Therefore, a refusal to license [P rights by a dominant Company
may be unlawfiil ifthe general criteria ofarticle 7 ofthe Cartel Act are
met. In DCC, the Competition Commission imposed a fine on the SIX
group, an allegedly dominant credit and debit card acquirer and, at the
same dme, a marmfacturer of card terminals; because it denied other

cash terminal manufacturers access to the reqmred mterface informa-

tion ofthe DCC feature. The DCC feature allows customers to decide,

at the terminal, ifthey wish to make their payment in Swiss francs or in
their home currency. According to the Competition Commission, cop-

yright laws in this specific case did not protect the interface informa-
tion. Therefore, the obligation to glve access to interface information

was not a case of a compulsory licence.

16 Copyright exhaustion

Does your jurisdiction have a doctrüie of, or akin to,

Copyright exhaustion (EU) or first sale (US)? Ifso, how does

that doctrine interactwith competition laws?

Yes. Whereas the exhaustion of Copyright (to the exclusion of audio-
visualworks, see articlei2(i)-bisofthe Copyright Act)andtrademarks
is international, national exhaustion applies to patents, äs the Federal

Supreme Court held in the Kodak case (BGE 126 III 129) in 1999. In
2009;l'helawwaschangedanda euro-regional exhausüon(European

Economic Area (EEA) and Switzerland) for patents was introduced
(article 90 ofthe Patent Act) . However, national exhausüon still applies
to patent-protected products that are subject to a govemment price

regime. The Federal Supreme Court has not yet decided whether
exhaustion of design rights is national or international. However, it

may be assumed that it would follow the leading cases for Copyright
and trademark exhaustion (BGE 124 III 321 Nintendo and BGE 122 TU
46yChanel).

Import restrictions based on intellectual property rights are not
exempt from andtrust law (Cartel Act, article 3(2)). EfForts to contract
out the doctrine, especially efforts to ban parallel Imports, are assessed

under articles 5 (agreements) and 7 (abuse ofdominance) ofthe Cartel
Act. At present, it is one of the main goals of the Swiss compeütion

authorities to protect undertakings against the ban of parallel Imports.
RecenÜy, the competition authority has opened several investigations
against undertakings that allegedly try to prevent grey marketing.

In the Gaba case the Competiüon Commlssion fined a Swiss tooth-
paste producer (Gaba), äs its agreement with a Company responsible
for the production and distribution of the products for the Austrian
market (Gebro) prevented Gebro from selling the toothpaste to cus-
tomers outside Austria. The competition authority held that this
contract has to be qualified äs an unlawful vertical agreement on the

allocation oftemtories. According to the decision, this led to a restric-
tion of parallel Imports and, äs a result, to a significant restriction of
effecdve competition. This case was discussed äs controversial among

scholars. There are many competing products available in Switzeriand.

In light of intense inter-brand competition, ft is doubtful whether the
agreement had a significant impact on effective competition. However,

the Federal Supreme Court has mied that effective inter-brand

competition will not be considered and that, therefore, it is enough for
the competition authority to demonstrate that parallel imports have
been prohibited by an agreement (in this case a licensing agreement)
and that this restriction cannot be Justified by efficiency considerations.
The courts have adopted a very strict Interpretation of the Cartel Act
that does not incorporate an effects-based analysis. The written Judg-

ment ofthe Federal Supreme Court was published in April 2017.
In the BMW case the Competition Commission fined the BMW

Group for impeding direct and parallel Imports into Switzerland. This
is the thlrd-iargest fine ever imposed by the Competition Commission.
The investigation was opened in autumn 2010 after the Competidon
Commission received numerous complaints from end consumers in

Switzerland who had tried unsuccessfully to buy a new BMW or Mini
car from dealers outside Switzerland. At this time, the Swiss franc s

value had increased substantially compared with the euro, which made
it attractive for Swiss consumers to purchase cars outside Switzerland.

BMW AG had inserted a clause in contracts with dealers in the EEA
ander which authorised dealers in the EEA were prohibited from sell-
ing new BMW and Mini cars to customers outside the EEA and thus
in Switzerland äs weil. As a result of the contractual clause, custom-

ers in Switzerland were unable to benefit from substandal exchange

rate benefits. The foreclosure ofthe Swiss market also led to reduced

compeätive pressure on retail prices for new BMW and Mini cars in
Switzerland. This invesdgation is an example of how in such cases
trademark or patent rights of the manufacturer are no reason to pre-

vent grey marketmg.

17 Import control

To what extent can an IP rights holder prevent grey-market

or unauthorised importation or distribution ofits products?

Accordmg to the principle of international exhausüon, the exclusive
rights to a product arising from IP rights expire when the product is put
into circuiation either domestically or abroad with the permission of
the IP owner. The IP holder cannot oppose the transborder resale of

the product.

As international exhaustion applies to Copyrights and trademarks,
only patent rights allow, to a certain extent, the prevention ofgrey mar-

keting or unauthorised importation or distribution of products. The
general rule for patents is euro-regional exhaustion. According to this

principle, the excluslve rights for a product expire when the product is
brought into circulation with the pemiission ofthe patent owner in any
memberstate ofthe EEAorinSwitzeriand. However, the patent own-

er s exclusive rights are retamed when the protected product is brought

into circulation outside ofthe EEA and outside ofSwitzerland. In this
case the resale to Switzerland is äs a matter ofprinciple subject to the
pemüssion of the patent holder. If the patent protection claims are

related only to secondary characteristics ofa product (eg, an element of

a perfüme bottle), then such products may be imported to Switzerland
without the consent of the patent holder evenifthe patent right is not
exhausted by a sale into the euro-regiona! market.

National exhaustion still applies to products that are subject to gov-
emment price regimes either m Switzeriand or in the country where

they have been marketed. Therefore, producers of pharmaceuticals

are, in most cases, still able to protect the Swiss market fi-om parallel

Imports based on their patent rights.
However, even if the patent law allows, to a certain extent, the

prevenüon of parallel imports, the Cartel Act is fully applicable to
such cases. Artide 3(2) makes clear that import restrictions based on
intellectual property rights are not exempt from anätmst law. As the

decision of the Federal Administrative Court in the Nikon declsion of
30 September 2016 shows, the compeütlon authority may sanction
undertakings that try to prevent parallel Imports based on article 5 of
the Cartel Act. Nikon argued that the prevention of parallel imports
was justified because of patent rights that were not exhausted in
Switzerland. However, the Administrative Court held that patent rights
do not prevent the application ofthe CartelActifanundertaldngtries
to abuse IP rights for the prevention ofgrey marketing. The Court held
that the principle ofexhaustion ofinvolved IP rights is ofno relevance
at all for the application ofthe Swiss Cartel Act. Therefore, ander Swiss
law, IP rights are no means to preventing grey marketing.

In the case ofdominance, the competition authority could also pro-

hibit unilateral practices if such import restrictions are combined with
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excessively high prices or other unreasonable condiüons for customers

in the Swiss market (article 7).

l8 Jurisdictionat mteraction between competition laws and IP
rights

Are Üiere authorities with exclusive jurisdiction over IP-

related or competition-related matters? For example, are

there circumstances in which a competition claün mightbe

transferred to an IP court to satisfy subject matter jurisdiction?

Are there circumstances where the resolution ofan IP dispute

will be handled by a court ofgeneraljurisdiction?

Question 3 provides an overview of the courts competent in matters

involving intellectual property. As regards the Federal Patent Court, it
has exdusive Jurisdiction in civil law litigation concerning patent valid-
ity äs well äs patent infrmgement and grant oflicences relating to pat-
ents (article 26(1) ofthe Federal Patent Cozu-tAct).Additionally, article
26(2) ofthe Federal Patent Court Act provides for a non-exclusive com-

petence ofthe court on civil law claims havmg a dose connection to pat-

ent law. However, it is highly unlikely that, for instance, a civil antitrust
law claim would be treated by the Federal Patent Court even though
there would be a dose connecüon to a patent-related matter.

On the other hand, the Swiss Competition Commission cannot
decide on IP-related matters. However, IP law-related matters and the

interpretaüon ofIP laws can have an impact on the outcome in competi-

tion law investigations.

Mergerreview

19 Powersofcompetiüonauthority

Does the competiüon authority have fhe same authority with

respect to reviewing mergers involving IP rights äs it does with

respect to any other merger?

Yes, the Competition Commission has identical powers vrith respect
to reviewing mergers involving IP rights äs it does with respect to any
other merger. There is no provision in Swiss law that would exempt

certain aspects related to IP rights from an analysis by the Competidon
Commission. Merger control may also apply to an acquisition of IP
rights if, economically assessed, such an acquisiüon results m the trans-

fer ofa whole busmess entity.

20 Analysis ofthe competitive impact ofamerger involving IP
rights

Does Üie competition authority s analysis offhe competidve

ünpact ofa merger involving IP rights differ from a traditional

analysis in which IP rights are not mvolved? Ifso, how?

No, there are no special mies applicable to mergers involving IP rights.

However, IP rights are an important factor for competiüve assessment,

äs they often strengthen the market position of the involved under-
takings. The Competition Commission, therefore, regularly looks at
the specific effects of IP rights (eg, foreclosure effects and creation or
strengthening ofbamers to entry). In merger notification the parties
must describe, in relation to each affected market, to what extent they
own patents, know-how or other IP rights, and whether these IP rights
have an influence on the barriers to entry.

21 ChaUenge ofa merger

In what circumstances might fhe competition authority

challenge a merger mvolving the transfer or concentration of

IP rights? Does this differ fromthe circumstances in which the

competition authority might chatlenge a merger in which IP

rights were not a focus?

The test for mergers in Switzerland is a qualified dominance test.
Switzeriand has not introduced the significant impediment ofeffective

competiüon test.

According to article 10(2) ofthe CartelAct, a merger can be prohib-
ited or made subject to condiüons or obligations ifthe following is true:

it creates or strengthens a dominartt market position;

there is a risk that this dominant market position could eliminate
effective competition, and

the concentration does not leadto an improvement ofthe compeü-

tive conditions in another market that prevails aver the disadvan-

tages ofthe dominant position.

The transfer of important IP rights will be taken into account by the
authority and could be regarded äs an important reason äs to why a spe-

cific concentration could eliminate effecüve competition. Pursuant to

the Interpretation ofthe Swiss Federal Supreme Court, the substantive
test is very pennissive äs the competition authority must demonstrate

how the merger could actually eliminate efFective competition. Only in
very rare circumstances is the elimination of efFective competition at

stake. The Federal Council is currently in the process of developing a
proposal for an amendment ofthe Cartels Act, which aims to align the
substantive test with the one applied under the EU merger regulation.

22 Remedies to address the competitive efFects ofmergers
involving IP

What remedies are available to address competitive effects

generated by a merger when those effects revolve around the

transfer ofIP rights?

The Swiss Compeütion Commission may make concentrations involv-

ing IP rights subject to remedies, such äs the obligation to grant a
licence to a third party (Glaxo Wellcome and SmithKüne ßeecham,
LPC/RPW 2001/2, page 341) or the divestment of IP rights. Of what
the design of such remedles concerns, the Compeütion Commission
has a very broad dlscretionary power. In some cases, the Competition

Commission accepted the same remedies äs adopted by the EU
Commission.

Specific competition law violations

23 Conspiracy

Can the exercise, licensing or transfer ofIP rights create price-

fixmg or conspiracy liabüity?

Agreements involving the exercise; licensing or transfer of IP rights
are treated like any other agreements under arücle 5 of die Cartel Act.

If such agreements contain hardcore restrictions such äs price-fixing,

customer or volume allocaüon or market sharing, they are especially

likely to be unlawful. In principle, such agreements will be considered
aslawfulinSwitzerlandiftheymeettherespectivecriteriaofthe Block
Exemption Regulation and the guidelines of the EU Commission on
technology transfer.

24 Reverse payment patent settlements

How have fhe competition laws been applied to reverse

payment patent settlements in your jurisdiction?

So far, no Swiss decisions on reverse patent settlement payments; copy-

right collectives, patent pools or Standard setdng bodies are available.
Reverse patent settlement payments should be lawful ifthey are Justi-
fied,namely,iftheyarepaidforthepurposeofsettlingarealdispute.

Patent pools may be regarded äs price-fixing cartels if they are
composed of substitute technologies. Further, they may be assessed

critically ifthey establish an industry Standard that forecloses alterna-
tive technologies. The decision ofthe Compeätion Commission in the
DCC case (LPC/RPW 2011/1, page 96) suggests that dominant patent
pools and standard-setüng bodies are ander a duty to grant licences

to third parties if such third parties are dependent on the access to the
related technology or ifthe patents are related to de facto Standards.

25 (Resale) price mamtenance

Gan the exercise, Ucensing or transfer ofIP rights create

liability under (resale) price maintenance Statutes or case law?

Arricle 5(4) ofthe Cartel Act contains a presumption that resale price
maintenance eltminates effective competiüon. The involved undertak-

ings have the possibility to rebut the presumption.
However, even ifthe presumption can be rebutted, the Compedtion

Commission will, in most cases, qualify resale price maintenance äs

being a significant restriction of etfective competition that cannot be
justified for reasons of economic eflßciency. In the Secateurs et cisailks
case (RPW 2009/2, page 143), the Competition Commission fined two

VtWW.gettingthedealthrough.com 67



SWITZERLAND Kellerhals Carrard

exempt from competition law. The idea behind this exempüon Is that
antitrust law and intellectual property rights are, to a certain degree,

contradictory to each other. Whereas the laws on intellectual property

rights on the one hand were enacted to reward and protect innovation

by, for example, granüng the holder of a patent a temporal but almost
absolute and exclusive right to exploit the intellectual mnovadon
achieved, the antitrust law on the other hand tries to limlt the power
of dominant firms, Therefore, article 3(2) ofthe Cartel Act makes sure
that privileges granted by the laws on intellectual property rights shall
not be annulled by anütrust legislation. However, the Competition
Commission applies the mentioned exempüon only very restrictively.
In the Dynamic Currency Conversion (DCC) decision of29 November
2010, the Competition Commission even held that article 3(2) ofthe
Cartel Act should not be understood äs an exemption from antitrust

law; rather, the provision shall mean that the competition authori-
ties must only take into consideration the aims and goals of the laws
on intellectual property rights in their assessment of a specific case
(LPC/RPW 2011/1, page 113). This is, of course, a new interpreta-

tion, which has not yet been challenged before the Federal Supreme
Court. An appeal against the DCC case is pending with the Federal
Administrative Court.

Therefore, a refusal to license [P rights by a dominant Company
may be unlawfiil ifthe general criteria ofarticle 7 ofthe Cartel Act are
met. In DCC, the Competition Commission imposed a fine on the SIX
group, an allegedly dominant credit and debit card acquirer and, at the
same dme, a marmfacturer of card terminals; because it denied other

cash terminal manufacturers access to the reqmred mterface informa-

tion ofthe DCC feature. The DCC feature allows customers to decide,

at the terminal, ifthey wish to make their payment in Swiss francs or in
their home currency. According to the Competition Commission, cop-

yright laws in this specific case did not protect the interface informa-
tion. Therefore, the obligation to glve access to interface information

was not a case of a compulsory licence.

16 Copyright exhaustion

Does your jurisdiction have a doctrüie of, or akin to,

Copyright exhaustion (EU) or first sale (US)? Ifso, how does

that doctrine interactwith competition laws?

Yes. Whereas the exhaustion of Copyright (to the exclusion of audio-
visualworks, see articlei2(i)-bisofthe Copyright Act)andtrademarks
is international, national exhaustion applies to patents, äs the Federal

Supreme Court held in the Kodak case (BGE 126 III 129) in 1999. In
2009;l'helawwaschangedanda euro-regional exhausüon(European

Economic Area (EEA) and Switzerland) for patents was introduced
(article 90 ofthe Patent Act) . However, national exhausüon still applies
to patent-protected products that are subject to a govemment price

regime. The Federal Supreme Court has not yet decided whether
exhaustion of design rights is national or international. However, it

may be assumed that it would follow the leading cases for Copyright
and trademark exhaustion (BGE 124 III 321 Nintendo and BGE 122 TU
46yChanel).

Import restrictions based on intellectual property rights are not
exempt from andtrust law (Cartel Act, article 3(2)). EfForts to contract
out the doctrine, especially efforts to ban parallel Imports, are assessed

under articles 5 (agreements) and 7 (abuse ofdominance) ofthe Cartel
Act. At present, it is one of the main goals of the Swiss compeütion

authorities to protect undertakings against the ban of parallel Imports.
RecenÜy, the competition authority has opened several investigations
against undertakings that allegedly try to prevent grey marketing.

In the Gaba case the Competiüon Commlssion fined a Swiss tooth-
paste producer (Gaba), äs its agreement with a Company responsible
for the production and distribution of the products for the Austrian
market (Gebro) prevented Gebro from selling the toothpaste to cus-
tomers outside Austria. The competition authority held that this
contract has to be qualified äs an unlawful vertical agreement on the

allocation oftemtories. According to the decision, this led to a restric-
tion of parallel Imports and, äs a result, to a significant restriction of
effecdve competition. This case was discussed äs controversial among

scholars. There are many competing products available in Switzeriand.

In light of intense inter-brand competition, ft is doubtful whether the
agreement had a significant impact on effective competition. However,

the Federal Supreme Court has mied that effective inter-brand

competition will not be considered and that, therefore, it is enough for
the competition authority to demonstrate that parallel imports have
been prohibited by an agreement (in this case a licensing agreement)
and that this restriction cannot be Justified by efficiency considerations.
The courts have adopted a very strict Interpretation of the Cartel Act
that does not incorporate an effects-based analysis. The written Judg-

ment ofthe Federal Supreme Court was published in April 2017.
In the BMW case the Competition Commission fined the BMW

Group for impeding direct and parallel Imports into Switzerland. This
is the thlrd-iargest fine ever imposed by the Competition Commission.
The investigation was opened in autumn 2010 after the Competidon
Commission received numerous complaints from end consumers in

Switzerland who had tried unsuccessfully to buy a new BMW or Mini
car from dealers outside Switzerland. At this time, the Swiss franc s

value had increased substantially compared with the euro, which made
it attractive for Swiss consumers to purchase cars outside Switzerland.

BMW AG had inserted a clause in contracts with dealers in the EEA
ander which authorised dealers in the EEA were prohibited from sell-
ing new BMW and Mini cars to customers outside the EEA and thus
in Switzerland äs weil. As a result of the contractual clause, custom-

ers in Switzerland were unable to benefit from substandal exchange

rate benefits. The foreclosure ofthe Swiss market also led to reduced

compeätive pressure on retail prices for new BMW and Mini cars in
Switzerland. This invesdgation is an example of how in such cases
trademark or patent rights of the manufacturer are no reason to pre-

vent grey marketmg.

17 Import control

To what extent can an IP rights holder prevent grey-market

or unauthorised importation or distribution ofits products?

Accordmg to the principle of international exhausüon, the exclusive
rights to a product arising from IP rights expire when the product is put
into circuiation either domestically or abroad with the permission of
the IP owner. The IP holder cannot oppose the transborder resale of

the product.

As international exhaustion applies to Copyrights and trademarks,
only patent rights allow, to a certain extent, the prevention ofgrey mar-

keting or unauthorised importation or distribution of products. The
general rule for patents is euro-regional exhaustion. According to this

principle, the excluslve rights for a product expire when the product is
brought into circulation with the pemiission ofthe patent owner in any
memberstate ofthe EEAorinSwitzeriand. However, the patent own-

er s exclusive rights are retamed when the protected product is brought

into circulation outside ofthe EEA and outside ofSwitzerland. In this
case the resale to Switzerland is äs a matter ofprinciple subject to the
pemüssion of the patent holder. If the patent protection claims are

related only to secondary characteristics ofa product (eg, an element of

a perfüme bottle), then such products may be imported to Switzerland
without the consent of the patent holder evenifthe patent right is not
exhausted by a sale into the euro-regiona! market.

National exhaustion still applies to products that are subject to gov-
emment price regimes either m Switzeriand or in the country where

they have been marketed. Therefore, producers of pharmaceuticals

are, in most cases, still able to protect the Swiss market fi-om parallel

Imports based on their patent rights.
However, even if the patent law allows, to a certain extent, the

prevenüon of parallel imports, the Cartel Act is fully applicable to
such cases. Artide 3(2) makes clear that import restrictions based on
intellectual property rights are not exempt from anätmst law. As the

decision of the Federal Administrative Court in the Nikon declsion of
30 September 2016 shows, the compeütlon authority may sanction
undertakings that try to prevent parallel Imports based on article 5 of
the Cartel Act. Nikon argued that the prevention of parallel imports
was justified because of patent rights that were not exhausted in
Switzerland. However, the Administrative Court held that patent rights
do not prevent the application ofthe CartelActifanundertaldngtries
to abuse IP rights for the prevention ofgrey marketing. The Court held
that the principle ofexhaustion ofinvolved IP rights is ofno relevance
at all for the application ofthe Swiss Cartel Act. Therefore, ander Swiss
law, IP rights are no means to preventing grey marketing.

In the case ofdominance, the competition authority could also pro-

hibit unilateral practices if such import restrictions are combined with
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excessively high prices or other unreasonable condiüons for customers

in the Swiss market (article 7).

l8 Jurisdictionat mteraction between competition laws and IP
rights

Are Üiere authorities with exclusive jurisdiction over IP-

related or competition-related matters? For example, are

there circumstances in which a competition claün mightbe

transferred to an IP court to satisfy subject matter jurisdiction?

Are there circumstances where the resolution ofan IP dispute

will be handled by a court ofgeneraljurisdiction?

Question 3 provides an overview of the courts competent in matters

involving intellectual property. As regards the Federal Patent Court, it
has exdusive Jurisdiction in civil law litigation concerning patent valid-
ity äs well äs patent infrmgement and grant oflicences relating to pat-
ents (article 26(1) ofthe Federal Patent Cozu-tAct).Additionally, article
26(2) ofthe Federal Patent Court Act provides for a non-exclusive com-

petence ofthe court on civil law claims havmg a dose connection to pat-

ent law. However, it is highly unlikely that, for instance, a civil antitrust
law claim would be treated by the Federal Patent Court even though
there would be a dose connecüon to a patent-related matter.

On the other hand, the Swiss Competition Commission cannot
decide on IP-related matters. However, IP law-related matters and the

interpretaüon ofIP laws can have an impact on the outcome in competi-

tion law investigations.

Mergerreview

19 Powersofcompetiüonauthority

Does the competiüon authority have fhe same authority with

respect to reviewing mergers involving IP rights äs it does with

respect to any other merger?

Yes, the Competition Commission has identical powers vrith respect
to reviewing mergers involving IP rights äs it does with respect to any
other merger. There is no provision in Swiss law that would exempt

certain aspects related to IP rights from an analysis by the Competidon
Commission. Merger control may also apply to an acquisition of IP
rights if, economically assessed, such an acquisiüon results m the trans-

fer ofa whole busmess entity.

20 Analysis ofthe competitive impact ofamerger involving IP
rights

Does Üie competition authority s analysis offhe competidve

ünpact ofa merger involving IP rights differ from a traditional

analysis in which IP rights are not mvolved? Ifso, how?

No, there are no special mies applicable to mergers involving IP rights.

However, IP rights are an important factor for competiüve assessment,

äs they often strengthen the market position of the involved under-
takings. The Competition Commission, therefore, regularly looks at
the specific effects of IP rights (eg, foreclosure effects and creation or
strengthening ofbamers to entry). In merger notification the parties
must describe, in relation to each affected market, to what extent they
own patents, know-how or other IP rights, and whether these IP rights
have an influence on the barriers to entry.

21 ChaUenge ofa merger

In what circumstances might fhe competition authority

challenge a merger mvolving the transfer or concentration of

IP rights? Does this differ fromthe circumstances in which the

competition authority might chatlenge a merger in which IP

rights were not a focus?

The test for mergers in Switzerland is a qualified dominance test.
Switzeriand has not introduced the significant impediment ofeffective

competiüon test.

According to article 10(2) ofthe CartelAct, a merger can be prohib-
ited or made subject to condiüons or obligations ifthe following is true:

it creates or strengthens a dominartt market position;

there is a risk that this dominant market position could eliminate
effective competition, and

the concentration does not leadto an improvement ofthe compeü-

tive conditions in another market that prevails aver the disadvan-

tages ofthe dominant position.

The transfer of important IP rights will be taken into account by the
authority and could be regarded äs an important reason äs to why a spe-

cific concentration could eliminate effecüve competition. Pursuant to

the Interpretation ofthe Swiss Federal Supreme Court, the substantive
test is very pennissive äs the competition authority must demonstrate

how the merger could actually eliminate efFective competition. Only in
very rare circumstances is the elimination of efFective competition at

stake. The Federal Council is currently in the process of developing a
proposal for an amendment ofthe Cartels Act, which aims to align the
substantive test with the one applied under the EU merger regulation.

22 Remedies to address the competitive efFects ofmergers
involving IP

What remedies are available to address competitive effects

generated by a merger when those effects revolve around the

transfer ofIP rights?

The Swiss Compeütion Commission may make concentrations involv-

ing IP rights subject to remedies, such äs the obligation to grant a
licence to a third party (Glaxo Wellcome and SmithKüne ßeecham,
LPC/RPW 2001/2, page 341) or the divestment of IP rights. Of what
the design of such remedles concerns, the Compeütion Commission
has a very broad dlscretionary power. In some cases, the Competition

Commission accepted the same remedies äs adopted by the EU
Commission.

Specific competition law violations

23 Conspiracy

Can the exercise, licensing or transfer ofIP rights create price-

fixmg or conspiracy liabüity?

Agreements involving the exercise; licensing or transfer of IP rights
are treated like any other agreements under arücle 5 of die Cartel Act.

If such agreements contain hardcore restrictions such äs price-fixing,

customer or volume allocaüon or market sharing, they are especially

likely to be unlawful. In principle, such agreements will be considered
aslawfulinSwitzerlandiftheymeettherespectivecriteriaofthe Block
Exemption Regulation and the guidelines of the EU Commission on
technology transfer.

24 Reverse payment patent settlements

How have fhe competition laws been applied to reverse

payment patent settlements in your jurisdiction?

So far, no Swiss decisions on reverse patent settlement payments; copy-

right collectives, patent pools or Standard setdng bodies are available.
Reverse patent settlement payments should be lawful ifthey are Justi-
fied,namely,iftheyarepaidforthepurposeofsettlingarealdispute.

Patent pools may be regarded äs price-fixing cartels if they are
composed of substitute technologies. Further, they may be assessed

critically ifthey establish an industry Standard that forecloses alterna-
tive technologies. The decision ofthe Compeätion Commission in the
DCC case (LPC/RPW 2011/1, page 96) suggests that dominant patent
pools and standard-setüng bodies are ander a duty to grant licences

to third parties if such third parties are dependent on the access to the
related technology or ifthe patents are related to de facto Standards.

25 (Resale) price mamtenance

Gan the exercise, Ucensing or transfer ofIP rights create

liability under (resale) price maintenance Statutes or case law?

Arricle 5(4) ofthe Cartel Act contains a presumption that resale price
maintenance eltminates effective competiüon. The involved undertak-

ings have the possibility to rebut the presumption.
However, even ifthe presumption can be rebutted, the Compedtion

Commission will, in most cases, qualify resale price maintenance äs

being a significant restriction of etfective competition that cannot be
justified for reasons of economic eflßciency. In the Secateurs et cisailks
case (RPW 2009/2, page 143), the Competition Commission fined two
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Update and trends

In Switzerland, there are no emerging trends or hol topics that reiate
specificaliy to the law ofIP and antitmst: policy. One development
that could have an impact is the fair price initiative, which aims
to crack the Swiss i&land of high prices'. Because the strong Swiss
currency challenges export-oriented compaiües and the tourist
industry, a committee for 'fair import prices' proposed the introduc-
üon ofthe concept of relative market power into the Cartel Act. The
rules ofconductthat apply to dominant undertakmgs would also
be applicable to undertakings that are not dominant, but only rela.-
tively dominant. This change in the iaw could have a huge impact
on holders ofIP rights. The initiative proposes to üitroduce an obli-
garion for entities based outside ofSwitzerland to seU products and
Services to Switzerland-based customers at the same prices äs they
seil such products and Services to local customers. Accordingto the
committee, this measure would prevent mtemational companies
from selling branded goods, raw and input materials, and preiimi-
naryproducts at higher prices in Switzeriand than abroad.

Furthennore, i£ aims fo protect non'-discriinüiatory online
sales. The cömmittee also claims that the initiative would imply
a bau on geoblocbing. tt is unclear whether copyrighted material,

including video streaming platfonns, Computer games and ebooks
would be caught by such regulation. It is very doubtful whether the
unplementation ofthe initiative wouldprotect Swiss consumers or
help Swiss companies to compete on an international level.

The Federa! Council has presented a counterproposal to the im-
tiative whichwould Ilmit the concept of relative dominance to price
discrimination on the Swiss market.

undertakings for resale price maintenance, although the market share

of the products covered by the resale price maintenance was below

2 per cent. This strict approach has been confirmed by the Federal
Supreme Court in the Gaba case. The court held that the fact that the
export ban was in a licensing agreement and not in a normal distribu-

tion agreement was insignificant.

Therefore, it has to be expected that licence agreements that con-

tain resale price maintenance clauses or similar agreements would be

held äs unlawful under the Swiss Cartel Act.

26 Exclusive dealing, tying and leveraging

Can the exercise, licensing or transfer ofIP rights create

liability ander Statutes or case law relatingto exclusive

dealing, tying and leveraging?

In principle, the same mies apply äs in the EU. If a dominant firm
imposes exclusive dealing obligations and this practice leads to foreclo-
sure effects, such behaviour is lü<ely to be unlawful.

Also, tying can be problematic. According to ardcle 7(2) (f) ofthe
CartelAct, anycondusionofcontractson the condition that the other

contracting party agrees to accept or deliver addiüonal goods or ser-

vices is unlawfiil ifthere are no legitimate business reasons for the tying
obligation. It may, therefore; be abusive if a licensor of a dominant
product makes it a condition that the licensee also enters into other

transacäons with the licensor.

27 Abuseofdominance

Can the exercise, licensing or transfer ofIP rights create

liabÜity under Statutes or case law relating to monopolisation

orabuse ofdonünance?

IP rights may be an important element in die assessment ofwhether
a certain Company is dominant. However, the question of whether

a certain conduct is lawful or not Is decided on the same principles
äs in cases not related to IP rights. The behaviour of a dominant IP
rights holder may be abusive if it imposes excessive royalty payments
or unfair licence conditions, tying obligations or if it refuses to grant
licences to third parties without any legitlmate business reasons.

According to the Kodak case, the Federal Supreme Court held that
the prevention of parallel Imports by means of IP rights might be abu-
sive if such behaviour forecloses the Swiss market or ifthe dominant
firm imposes excessivelyhigh prices for its products.

In Switzerland, protected indicarions are treated äs intellectual
property rights. In the Etivaz case, the Swiss Federal Supreme Court

mied that the refusal to provide access to the defendant s caverns could
constitute an abuse of dominant position in a case related to IP rights
(see alsoquestion5). Specifically, aproducer ofacertainSwiss cheese
(Etivaz), which is subject to anAOP regulation, has been denied access
to certain caverns of the defendant. The plaindff argued that access

to these cavems is required to seil the cheese under the specific AOP
indication of origin and that no other cavems were available to stock
hls cheese during its ripening process. According to the Swiss Federal
Supreme Court the refusal to provide access to the defendant s caverns

was based on unjustified reasons and, thus, constituted an abuse of a

dominant position.

28 Refusal to deal and essential facilities

Gan the exercise, licensing or transfer ofIP rights create

liabüity ander Statutes or case law relating to refusal to deal

and refusal to grant access to essential facilities?

Mandatory Hcensing is a possible remedy in cases where a dominant
firm refuses to grant licences to third parües. In the DCC case (see

question 15) the Competidon Commisslon held that the refusal to grant
access to interface information is an unlawful refusal to deal within the

meaningofarticle7(2)(a) oftheCartelAct. However,the authorityleft
open whether in the specific case a mandatory licence would have been

imposed, äs it came to the conclusion that the interface information

was not protected by Copyright laws.
In Switzerland, protected indications are treated äs intellectual

property rights, for example, the Etivaz case (see question 27). This
leads to the conclusion that the Swiss Federal Supreme Court intends to
mterpret article 7 ofthe Cartel Act very strictly and to the disadvantage
ofthe IP holder (for more infonnation see questions 5 and 27).

Regarding what the essential facilities doctrine concems, it is
undear whether the doctrine has an independent meanmg besides the
general rule on refusals to deal. The authority held that ifthe following
criteria are met, a refusal to deal Is unlawfiil:

the refusal relates to a product or semce that is objectively neces-

sary to be able to compete effectively on a downstream or adjacent

market;
the refusal is likely to lead to a restriction ofeffective competition
on the downstream or a.djacent market; and

the refusal to deal cannot be justified by legiümate business

Remedies

29 Remedies for violations ofcompetition law involving IP

What sancüons or remedies can the competition authorities

or courts ünpose for violations ofcompetition law involvmg

IP?

The Compeütion Commission has the authority to impose fines
on undertakings of up to 10 per cent of the turnover achieved in

Switzerland in the preceding three business years. Such fines can be
imposed for the following violations ofthe Cartel Act:

horizontal price-fbdng, quota cartels and market sharing;
vertical price-fixing agreements and vertical agreements on abso-

lute temtorial protection; and
abuseof a dominant position.

In addidon, both the competition authority and the civil courts
may impose remedies for violation of competition law involving IP.
However, the civil courts may not sanction such behaviour with fines.

Further, the Competition Commission is not allowed to impose fines on
individuals. There was, however, a legislative proposal that suggested
introducing criminal sanctions or administrative sanctions (a ban from

the profession) against individuals. The Swiss parliament rejected the
whole Cartel Act revision project on 17 September 2014 and therefore
also the mies on criminal sanctlons.

30 Competition law remedies specific to IP

Do special remedies exist ander your competition laws that

are specific to IP matters?

No.
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31 Scrutinyofsettlementagreements

How would a settlement agreement temünating an IP

infrmgement dispute be scrutinised from a compeütion

perspective? What are the key factors mfonning such an

analysis?

There is no specific case law available on this matter. As long äs an

agreement whereby one party agrees not to compete with respect to

a patented product is a real setdement agreement and not a hldden

market-sharing arrangement, such a settlement agreement should be

in compliance with Swiss antitrust law. In Federal Trade Commission v

Actavis, the United States Supreme Court held that certain settlements
of patent litigation, especially if they involved the payment of large
sums ofmoney by the patentee to a challenger, can sometimes violate

the antitrust laws . In Switzerland there has been no case relating to

pay for delay or reverse payment settlements so far. It is assumed

that the US decision will have no direct impact an Swiss practice. The
Swiss authority will most likely base ks decisions upon the European
model, for example, the Citalopram case (Az COMP/39226 - Lundbeck;
where the EU Commission imposed a fine of €93.8 nüllion onthe man-

ufacturer äs well äs fines totalling €52.2 million on four generic com-

panies (Alpharm, Arrow, Merck KGaA/Generics (UK) and Ranbaxy)).

Economics and application ofcompetition law

32 Econonücs

What role has competition economics played in the

appUcation ofcompetition law in cases involving IP rights?

The £>CC case contains lengthy Statements on economics and the

importance of protecting innovadon. SIX Multipay argued that the
DCC feature was the result ofindependent research and development

endeavours. The Commission assessed this objection by referring to

the Incentives Balance Test developed by the EU Commission in the
M.icrosoft case (COMP/C-3/37,792, paragraph 783). According to this
test, competition authorities must balance the reduction ofinnovation
incentives ofthe dominant firm ander the licence or disclosure obliga-

tion against the positive effect an the level of innovation of the whole
industry.

Recent cases and sanctions

33 Recent cases

Have there been any recent high-profile cases dealing with

the intersection ofcompetition law and IP rights?

In BGE 140 III 6l6, the Federal Court declded that Hbraries may copy
OF scan single essays of Journals to forward them to library users via

email or mail. Various publishers had brought proceedings against ETH
Zürich, a fedeml university, claiming infringement of Swiss Copyright
law. The Court, however, held that a person may, for bis or her own use,

copy or scan individual essays of Journals by using the library s copy
machines or Scanners. According to the Copyright Act, third parües
are also allowedto make such reproduction (on behalfofthe user). The
subsequent forwardmg ofthe copy to the user by the library (via email
or mail) is not a relevant acdon under Swiss Copyright law and therefore
is permitted.

The latest decision in a high-profile case dealing wlth the inter-
section of competition law and IP rights is the decision of the Federal
Supreme Court in 2C_i8o/20i4 in the Gaba (Colgate-Palmolive) case of
28 June 2016, where a licence agreement that has prohibited parallel
trades into Switzerland has been held unlawful. The court held that
the fact tha£ the export ban was agreed upon in a licensing agreement
and not in a normal distribuäon agreement is inslgnificant. Therefore,
the sanctioning decision of the Competition Commission has been
confirmed. The written decision of the Supreme Court was published
in April 2017. In the surprisingly strict decision, the Federal Supreme
Court stated that both hardcore horizontal agreements (price, quan-

tity and temtorial agreements) and hardcore verdcal agreements
(resale price maintenance and absolute territorial protection) must be
regarded äs per se significant. It is enough for such agreements to have
the potential to affect competition; the Competition Commission is no
langer required to demonstrate evidence ofsignificant and real effects

or to show that the agreement has been effectively put into practice.

34 Remedies and sanctions

What competition remedies or sanctions have been imposed

in the IP context?

In DCC, the Compeddon Commlssion imposed afine on the SIX group,
an allegedly dominant credit and debit card acquirer and, at the same
dme, a manufacturer of card terminals; because it denied other cash

terminal manufacturers access to the required interface mformaüon

ofthe DCC feature. According to the Competiüon Commission, copy-

right laws in this speclfic case did not protect the interface informadon.
Therefore, the obligation to give access to interface information was

not a case ofa compulsory licence.
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Update and trends

In Switzerland, there are no emerging trends or hol topics that reiate
specificaliy to the law ofIP and antitmst: policy. One development
that could have an impact is the fair price initiative, which aims
to crack the Swiss i&land of high prices'. Because the strong Swiss
currency challenges export-oriented compaiües and the tourist
industry, a committee for 'fair import prices' proposed the introduc-
üon ofthe concept of relative market power into the Cartel Act. The
rules ofconductthat apply to dominant undertakmgs would also
be applicable to undertakings that are not dominant, but only rela.-
tively dominant. This change in the iaw could have a huge impact
on holders ofIP rights. The initiative proposes to üitroduce an obli-
garion for entities based outside ofSwitzerland to seU products and
Services to Switzerland-based customers at the same prices äs they
seil such products and Services to local customers. Accordingto the
committee, this measure would prevent mtemational companies
from selling branded goods, raw and input materials, and preiimi-
naryproducts at higher prices in Switzeriand than abroad.

Furthennore, i£ aims fo protect non'-discriinüiatory online
sales. The cömmittee also claims that the initiative would imply
a bau on geoblocbing. tt is unclear whether copyrighted material,

including video streaming platfonns, Computer games and ebooks
would be caught by such regulation. It is very doubtful whether the
unplementation ofthe initiative wouldprotect Swiss consumers or
help Swiss companies to compete on an international level.

The Federa! Council has presented a counterproposal to the im-
tiative whichwould Ilmit the concept of relative dominance to price
discrimination on the Swiss market.

undertakings for resale price maintenance, although the market share

of the products covered by the resale price maintenance was below

2 per cent. This strict approach has been confirmed by the Federal
Supreme Court in the Gaba case. The court held that the fact that the
export ban was in a licensing agreement and not in a normal distribu-

tion agreement was insignificant.

Therefore, it has to be expected that licence agreements that con-

tain resale price maintenance clauses or similar agreements would be

held äs unlawful under the Swiss Cartel Act.

26 Exclusive dealing, tying and leveraging

Can the exercise, licensing or transfer ofIP rights create

liability ander Statutes or case law relatingto exclusive

dealing, tying and leveraging?

In principle, the same mies apply äs in the EU. If a dominant firm
imposes exclusive dealing obligations and this practice leads to foreclo-
sure effects, such behaviour is lü<ely to be unlawful.

Also, tying can be problematic. According to ardcle 7(2) (f) ofthe
CartelAct, anycondusionofcontractson the condition that the other

contracting party agrees to accept or deliver addiüonal goods or ser-

vices is unlawfiil ifthere are no legitimate business reasons for the tying
obligation. It may, therefore; be abusive if a licensor of a dominant
product makes it a condition that the licensee also enters into other

transacäons with the licensor.

27 Abuseofdominance

Can the exercise, licensing or transfer ofIP rights create

liabÜity under Statutes or case law relating to monopolisation

orabuse ofdonünance?

IP rights may be an important element in die assessment ofwhether
a certain Company is dominant. However, the question of whether

a certain conduct is lawful or not Is decided on the same principles
äs in cases not related to IP rights. The behaviour of a dominant IP
rights holder may be abusive if it imposes excessive royalty payments
or unfair licence conditions, tying obligations or if it refuses to grant
licences to third parties without any legitlmate business reasons.

According to the Kodak case, the Federal Supreme Court held that
the prevention of parallel Imports by means of IP rights might be abu-
sive if such behaviour forecloses the Swiss market or ifthe dominant
firm imposes excessivelyhigh prices for its products.

In Switzerland, protected indicarions are treated äs intellectual
property rights. In the Etivaz case, the Swiss Federal Supreme Court

mied that the refusal to provide access to the defendant s caverns could
constitute an abuse of dominant position in a case related to IP rights
(see alsoquestion5). Specifically, aproducer ofacertainSwiss cheese
(Etivaz), which is subject to anAOP regulation, has been denied access
to certain caverns of the defendant. The plaindff argued that access

to these cavems is required to seil the cheese under the specific AOP
indication of origin and that no other cavems were available to stock
hls cheese during its ripening process. According to the Swiss Federal
Supreme Court the refusal to provide access to the defendant s caverns

was based on unjustified reasons and, thus, constituted an abuse of a

dominant position.

28 Refusal to deal and essential facilities

Gan the exercise, licensing or transfer ofIP rights create

liabüity ander Statutes or case law relating to refusal to deal

and refusal to grant access to essential facilities?

Mandatory Hcensing is a possible remedy in cases where a dominant
firm refuses to grant licences to third parües. In the DCC case (see

question 15) the Competidon Commisslon held that the refusal to grant
access to interface information is an unlawful refusal to deal within the

meaningofarticle7(2)(a) oftheCartelAct. However,the authorityleft
open whether in the specific case a mandatory licence would have been

imposed, äs it came to the conclusion that the interface information

was not protected by Copyright laws.
In Switzerland, protected indications are treated äs intellectual

property rights, for example, the Etivaz case (see question 27). This
leads to the conclusion that the Swiss Federal Supreme Court intends to
mterpret article 7 ofthe Cartel Act very strictly and to the disadvantage
ofthe IP holder (for more infonnation see questions 5 and 27).

Regarding what the essential facilities doctrine concems, it is
undear whether the doctrine has an independent meanmg besides the
general rule on refusals to deal. The authority held that ifthe following
criteria are met, a refusal to deal Is unlawfiil:

the refusal relates to a product or semce that is objectively neces-

sary to be able to compete effectively on a downstream or adjacent

market;
the refusal is likely to lead to a restriction ofeffective competition
on the downstream or a.djacent market; and

the refusal to deal cannot be justified by legiümate business

Remedies

29 Remedies for violations ofcompetition law involving IP

What sancüons or remedies can the competition authorities

or courts ünpose for violations ofcompetition law involvmg

IP?

The Compeütion Commission has the authority to impose fines
on undertakings of up to 10 per cent of the turnover achieved in

Switzerland in the preceding three business years. Such fines can be
imposed for the following violations ofthe Cartel Act:

horizontal price-fbdng, quota cartels and market sharing;
vertical price-fixing agreements and vertical agreements on abso-

lute temtorial protection; and
abuseof a dominant position.

In addidon, both the competition authority and the civil courts
may impose remedies for violation of competition law involving IP.
However, the civil courts may not sanction such behaviour with fines.

Further, the Competition Commission is not allowed to impose fines on
individuals. There was, however, a legislative proposal that suggested
introducing criminal sanctions or administrative sanctions (a ban from

the profession) against individuals. The Swiss parliament rejected the
whole Cartel Act revision project on 17 September 2014 and therefore
also the mies on criminal sanctlons.

30 Competition law remedies specific to IP

Do special remedies exist ander your competition laws that

are specific to IP matters?

No.
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31 Scrutinyofsettlementagreements

How would a settlement agreement temünating an IP

infrmgement dispute be scrutinised from a compeütion

perspective? What are the key factors mfonning such an

analysis?

There is no specific case law available on this matter. As long äs an

agreement whereby one party agrees not to compete with respect to

a patented product is a real setdement agreement and not a hldden

market-sharing arrangement, such a settlement agreement should be

in compliance with Swiss antitrust law. In Federal Trade Commission v

Actavis, the United States Supreme Court held that certain settlements
of patent litigation, especially if they involved the payment of large
sums ofmoney by the patentee to a challenger, can sometimes violate

the antitrust laws . In Switzerland there has been no case relating to

pay for delay or reverse payment settlements so far. It is assumed

that the US decision will have no direct impact an Swiss practice. The
Swiss authority will most likely base ks decisions upon the European
model, for example, the Citalopram case (Az COMP/39226 - Lundbeck;
where the EU Commission imposed a fine of €93.8 nüllion onthe man-

ufacturer äs well äs fines totalling €52.2 million on four generic com-

panies (Alpharm, Arrow, Merck KGaA/Generics (UK) and Ranbaxy)).

Economics and application ofcompetition law

32 Econonücs

What role has competition economics played in the

appUcation ofcompetition law in cases involving IP rights?

The £>CC case contains lengthy Statements on economics and the

importance of protecting innovadon. SIX Multipay argued that the
DCC feature was the result ofindependent research and development

endeavours. The Commission assessed this objection by referring to

the Incentives Balance Test developed by the EU Commission in the
M.icrosoft case (COMP/C-3/37,792, paragraph 783). According to this
test, competition authorities must balance the reduction ofinnovation
incentives ofthe dominant firm ander the licence or disclosure obliga-

tion against the positive effect an the level of innovation of the whole
industry.

Recent cases and sanctions

33 Recent cases

Have there been any recent high-profile cases dealing with

the intersection ofcompetition law and IP rights?

In BGE 140 III 6l6, the Federal Court declded that Hbraries may copy
OF scan single essays of Journals to forward them to library users via

email or mail. Various publishers had brought proceedings against ETH
Zürich, a fedeml university, claiming infringement of Swiss Copyright
law. The Court, however, held that a person may, for bis or her own use,

copy or scan individual essays of Journals by using the library s copy
machines or Scanners. According to the Copyright Act, third parües
are also allowedto make such reproduction (on behalfofthe user). The
subsequent forwardmg ofthe copy to the user by the library (via email
or mail) is not a relevant acdon under Swiss Copyright law and therefore
is permitted.

The latest decision in a high-profile case dealing wlth the inter-
section of competition law and IP rights is the decision of the Federal
Supreme Court in 2C_i8o/20i4 in the Gaba (Colgate-Palmolive) case of
28 June 2016, where a licence agreement that has prohibited parallel
trades into Switzerland has been held unlawful. The court held that
the fact tha£ the export ban was agreed upon in a licensing agreement
and not in a normal distribuäon agreement is inslgnificant. Therefore,
the sanctioning decision of the Competition Commission has been
confirmed. The written decision of the Supreme Court was published
in April 2017. In the surprisingly strict decision, the Federal Supreme
Court stated that both hardcore horizontal agreements (price, quan-

tity and temtorial agreements) and hardcore verdcal agreements
(resale price maintenance and absolute territorial protection) must be
regarded äs per se significant. It is enough for such agreements to have
the potential to affect competition; the Competition Commission is no
langer required to demonstrate evidence ofsignificant and real effects

or to show that the agreement has been effectively put into practice.

34 Remedies and sanctions

What competition remedies or sanctions have been imposed

in the IP context?

In DCC, the Compeddon Commlssion imposed afine on the SIX group,
an allegedly dominant credit and debit card acquirer and, at the same
dme, a manufacturer of card terminals; because it denied other cash

terminal manufacturers access to the required interface mformaüon

ofthe DCC feature. According to the Competiüon Commission, copy-

right laws in this speclfic case did not protect the interface informadon.
Therefore, the obligation to give access to interface information was

not a case ofa compulsory licence.
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