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Korea Wonil Kim and Kwang-Wook Lee Yoon & Yang LLC 68

Macedonia  Emilija Kelesoska Sholjakovska and Elena Miceva 
Debarliev, Dameski & Kelesoska Attorneys at Law 77

Mexico  Agustin Velázquez, Ronald Prat Celis, Victor Vila Velázquez and 
Tomás Arankowsky-Tamés Avah Legal SC 82

Peru Ruddy Medina Plasencia Iriarte & Asociados 88

Poland  Robert Małecki, Paweł Gutowski and Jan Karol Wiegner 
Karniol, Małecki i Wspólnicy Spk 93

Romania Georgeta Harapcea and Delia Belciu Nestor Nestor Diculescu Kingston Petersen 99

Russia Dmitry Magonya and Yaroslav Kulik Art De Lex Law Firm 106

South Africa Alexis Apostolidis Adams & Adams 112

Spain  Pedro Callol, Anna Viladàs and Jorge Manzarbeitia Roca Junyent 118

Switzerland Thomas Bähler and Daniel Emch Kellerhals Attorneys at Law 123
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United Kingdom  Pierre-André Dubois and Claire Callue Kirkland & Ellis International LLP 137

United States Kenneth R O’Rourke and Stephen McIntyre O’Melveny & Myers LLP 144

Intellectual Property & 
Antitrust 2013
Contributing editor:  
Susan M Hutton 
Stikeman Elliott LLP

Business development managers 
Alan Lee 
George Ingledew  
Robyn Horsefield 
Dan White

Marketing manager 
Rachel Nurse

Marketing assistants 
Megan Friedman 
Zosia Demkowicz 
Cady Atkinson 
Robin Synnot

Administrative assistants 
Parween Bains 
Sophie Hickey

Marketing manager (subscriptions) 
Rachel Nurse 
subscriptions@ 
gettingthedealthrough.com

Assistant editor 
Adam Myers

Editorial assistant 
Lydia Gerges 

Senior production editor  
Jonathan Cowie

Chief subeditor 
Jonathan Allen

Subeditors 
Martin Forrest  
Harry Phillips

Editor-in-chief 
Callum Campbell

Publisher 
Richard Davey

Intellectual Property & Antitrust 2013 
Published by  
Law Business Research Ltd 
87 Lancaster Road  
London, W11 1QQ, UK 
Tel: +44 20 7908 1188 
Fax: +44 20 7229 6910

 
© Law Business Research Ltd 2012
No photocopying: copyright licences do 
not apply.

ISSN 1753-0628

The information provided in this publication is 
general and may not apply in a specific situation. 
Legal advice should always be sought before 
taking any legal action based on the information 
provided. This information is not intended to 
create, nor does receipt of it constitute, a lawyer–
client relationship. No legal advice is being given 
in the publication. The publishers and authors 
accept no responsibility for any acts or omissions 
contained herein. Although the information 
provided is accurate as of November 2012, be 
advised that this is a developing area.

Printed and distributed by 
Encompass Print Solutions 
Tel: 0844 2480 112

Law
Business
Research www.gettingthedealthrough.com 

ConTEnTS

®



www.gettingthedealthrough.com  123

Kellerhals Attorneys at Law switzerLAnd

Switzerland
Thomas Bähler and Daniel Emch

Kellerhals Attorneys at Law

1 Intellectual property law
Under what legislation are intellectual property rights granted? Are 

there restrictions on how IP rights may be exercised, licensed or 

transferred? Do the rights exceed the minimum required by the WTO 

Agreement on Trade-Related Aspects of Intellectual Property Rights 

(TRIPs)?

The laws applicable in Switzerland cover the following fields of IP:
•	 	patents	(Swiss	Federal	Code	Regarding	Patents	of	Inventions	of	

25 June 1954): patents are granted for technical interventions 
being new and involving an inventive step; furthermore, such 
interventions must be appropriate for industrial applications;

•	 	designs	(Swiss	Federal	Code	Regarding	the	Protection	of	Designs	
of 5 October 2001): design rights are granted for new and indi-
vidual designs, namely, compositions of products and parts 
thereof being characteristic namely in view of its lines, surface 
outline or colour;

•	 	trademarks	(Swiss	Federal	Code	Regarding	Protection	of	Trade-
marks	and	Appellations	of	Origin	of	28	August	1992),	allowing	
for the registration of signs being qualified for distinguishing 
products or services of one company from those from another 
one;

•	 	copyrights	 and	 related	 property	 rights	 (Swiss	 Federal	 Code	
Regarding	Copyrights	and	Related	Property	Rights	of	9	Octo-
ber	1992)	granting	copyrights	regarding	works	of	art	or	litera-
ture disposing of an individual character. It should be noted that 
the author is generally barred from exercising exclusivity right 
against certain exploitation activities by third parties and its right 
is therefore restricted to a right to be compensated or to con-
fer such right to enforce the copyright exclusively to collecting 
societies;

•	 	trade	and	business	secrets	are	protected	under	the	Swiss	Federal	
Code	Against	Unfair	Competition	of	19	December	1986;	and

•	 	plant	varieties	(Swiss	Federal	Code	Regarding	the	Protection	of	
Plant Varieties of 20 March 1975) granting rights for new varie-
ties of plant.

As	a	general	principle,	any	IP	protection	is	limited	by	the	principle	
of	exhaustion;	this	is	international	as	far	as	copyright	and	trademark	
rights are concerned and national with regard to patent rights. In 
addition, certain IP rights are construed as moral rights with the 
effect that no transfer of such rights is legally permissible. This espe-
cially applies to the right of the author to be named under the Swiss 
Federal	Code	Regarding	Copyrights	and	Related	Property	Rights.
As	to	the	TRIPs	the	aforementioned	laws	and	regulations	regard-

ing	IP	rights	do	indeed	exceed	the	TRIPs	standard.	This	is	especially	
true of the protection of appellation of origin.

2 Responsible authorities
Which authorities are responsible for administering IP legislation?

IP	rights	are	administered	by	the	Swiss	Federal	Institute	of	Intellec-
tual Property with its headquarters in Berne. The latter is the federal 
agency for all matters concerning IP in Switzerland. It was founded 
in	1888	and	is	set	up	as	an	organisation	incorporated	under	public	
law. In terms of business structure, the agency is autonomous, has 
its	own	legal	entity	and	is	registered	in	the	Commercial	Register	of	
the	Canton	of	Berne.	It	is	independent	of	the	Swiss	federal	budget.	
The	agency’s	primary	task	is	to	be	the	point	of	contact	for	custom-
ers	regarding	industrial	protective	rights	(trademarks,	patents	and	
designs) in Switzerland and, to some extent, for corresponding inter-
national applications. It examines the Swiss national filing applica-
tions and grants industrial property rights and administers them. 
These responsibilities are being regulated in the special legislation on 
intellectual	property	(trademark,	patent	and	design	laws).	Based	on	a	
service	agreement	with	the	Federal	Department	of	Justice	and	Police	
the agency is, furthermore, responsible to draft legislation in the field 
of	intellectual	property	and	acts	as	advisory	to	the	Federal	Council	
(the	Swiss	federal	executive	branch	of	government)	and	other	federal	
administrators.

3 Proceedings to enforce IP rights
What types of legal or administrative proceedings are available for 

enforcing IP rights?

IP	rights	are	protected	on	different	levels.	First	of	all,	violations	of	
such rights constitute criminal offences. Secondly, IP rights may be 
enforced in court proceedings by the owner according to the Swiss 
Federal	Code	of	Civil	Procedure.	The	cantons	provide	for	a	specific	
court	(usually	the	commercial	court)	dealing	with	IP	matters.	The	
court of first instance for civil law disputes concerning patents is the 
Federal	Patent	Court.	It	mainly	rules	on	litigation	over	patent	validity	
as	well	as	patent	infringement.	An	appeal	against	the	decisions	of	the	
Federal	Patent	Court	can	be	lodged	with	the	Federal	Supreme	Court.	
Finally,	the	Swiss	Federal	Code	Regarding	Protection	of	Trademarks	
and	Appellations	of	Origin	provides	for	an	opposition	proceedings	
within	three	months	after	the	registration	of	trademark	rights.

4 Remedies 
What remedies are available to a party whose IP rights have been 

infringed?

Under	Swiss	law,	only	damages	actually	suffered	may	be	claimed.	In	
addition, injunction and monetary relief are the main remedies avail-
able under the aforementioned IP-related federal codes. In addition, 
some of the codes provide for declaratory awards and seizure of 
infringing goods. In case of urgency, some remedies may be granted 
based on prima facie evidence only, or even without granting the 
opposing party a day in court.
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5 Competition and abuse of IP rights
What consideration has been given in legislation or case law to 

competition in the context of IP rights, and in particular to any anti-

competitive or similar abuse of IP rights? 

The aforementioned Swiss federal codes relating to IP rights do not 
expressively deal with the relation between competition law and IP 
rights.	For	more	information	please	refer	to	question	15.

6 Remedies for deceptive practices
With respect to trademarks, do competition or consumer protection 

laws provide remedies for deceptive practices in addition to traditional 

‘passing off’ or trademark infringement cases?

Both	the	aforementioned	Swiss	Federal	Code	Regarding	Protection	
of	Trademarks	and	Appellations	of	Origin	of	28	August	1992	and	
the	Swiss	Federal	Code	Against	Unfair	Competition	of	19	December	
1986	provide	for	remedies	for	deceptive	practices.	Such	practices	
may also constitute a criminal offence.

7 Technological protection measures and digital rights management
With respect to copyright protection, is WIPO protection of 

technological protection measures and digital rights management 

enforced in your jurisdiction? Does legislation or case law limit the 

ability of manufacturers to incorporate TPM or DRM protection limiting 

the platforms on which content can be played? Could TPM or DRM 

protection be challenged under the competition laws?

Both	the	WIPO	Copyright	Treaty	and	the	WIPO	Performances	and	
Phonograms	Treaty	were	incorporated	into	Swiss	Federal	Law	by	
way	of	amending	the	Swiss	Federal	Code	Regarding	Copyrights	and	
Related	Property	Rights	of	9	October	1992.	Article	39a	of	the	said	
Swiss	Federal	Code	Regarding	Copyrights	and	Related	Property	
Rights	provides	for	the	prohibition	to	circumvent	effective	TPMs.	
Furthermore,	the	said	code	establishes	a	monitoring	body	(www.
btm.admin.ch),	which,	however,	has	no	legislative	or	decision-mak-
ing authority.

8 Industry standards
What consideration has been given in legislation or case law to 

the impact of the adoption of proprietary technologies in industry 

standards?

The	Swiss	Federal	Code	Regarding	Patents	of	Inventions	of	25	June	
1954, article 40 does provide for the possibility of the granting of 
a compulsory licence should this be required in view of the public 
interest.

Competition

9 Competition legislation 
What legislation sets out competition law? 

Swiss	competition	law	is	governed	by	the	Federal	Act	of	6	October	
1995	on	Cartels	and	other	Restraints	of	Competition	(as	amended;	
the	Cartel	Act).	The	Cartel	Act	prohibits	unlawful	agreements	or	con-
certed practices among competitors and the abuse of dominance:
•	 	agreements	that	significantly	restrict	competition	in	a	market	for	

specific goods or services and are not justified on grounds of 
economic efficiency, and all agreements that eliminate effective 
competition	are	unlawful	(Cartel	Act,	article	5);	and

•	 	dominant	undertakings	behave	unlawfully	if	they,	by	abusing	
their	position,	hinder	other	undertakings	from	starting	or	con-
tinuing	to	compete	and	disadvantage	trading	partners	(Cartel	
Act,	article	7).

Furthermore,	the	Cartel	Act	contains	a	merger	control	regulation.

10 IP rights in competition legislation
Does the competition legislation make specific mention of IP rights?

Yes, there are two provisions explicitly referring to IP rights:
•	 	article	3(2)	of	the	Cartel	Act	states	that	the	Act	does	not	apply	to	

effects on competition exclusively resulting from the legislation 
governing intellectual property. However, import restrictions 
based on intellectual property rights shall be assessed under the 
Cartel	Act;	and

•	 	article	6(2)	of	the	Cartel	Act	empowers	the	Competition	Com-
mission	or	the	Federal	Council	to	set	out	in	ordinances	or	in	
general notices the conditions under which agreements grant-
ing exclusive rights to purchase or sell certain goods or services 
are, as a general rule, deemed justified on grounds of economic 
efficiency. So far, no such ordinance or general notice has been 
passed	by	the	Competition	Commission	or	the	Federal	Council.	

11 Review and investigation of competitive effect
Which authorities may review or investigate the competitive effect of 
conduct related to IP rights?

The	application	of	the	Cartel	Act	is	the	duty	of	the	Competition	
Commission	and	its	Secretariat.	The	Competition	Commission	is	an	
independent	federal	agency.	The	tasks	of	the	Competition	Commis-
sion are combating harmful cartels, monitoring dominant companies 
with regard to anti-competitive conduct, and enforcing the merger 
control legislation. The Secretariat conducts the investigations, while 
the	Commission	takes	the	decision	on	the	cases.
The	Cartel	Act	may	 also	 be	 applied	 by	 civil	 courts	 (private	

enforcement). To the extent that licence agreements infringe com-
petition law, they are null and void. Yet, civil courts do not have the 
authority to impose fines if conduct related to IP rights produces 
unlawful	anti-competitive	effects	(see	also	question	12).
Furthermore,	excessively	high	licence	fees	(royalties)	imposed	by	

a	dominant	undertaking	are	subject	to	the	assessment	of	the	Price	
Supervision	Body	in	accordance	with	the	Price	Supervision	Act	of	
20	December	1985.	The	Price	Supervision	Body	has	the	authority	to	
determine the respective fair price. However, it will first try to find 
an	amicable	solution	with	the	involved	undertaking	in	an	informal	
procedure before passing a formal decision.

12 Competition-related remedies for private parties
Do private parties have competition-related remedies if they suffer 
harm from the exercise, licensing or transfer of IP rights?

Private parties may file a complaint with the Secretariat of the 
Competition	Commission.	The	authority	then	assesses	the	specific	
case and decides whether it will open a preliminary investigation or 
an	investigation.	Private	parties	may	ask	the	Competition	Commis-
sion to pass preliminary measures. However, the authority is rather 
reluctant to enact interim measures.

Private parties restrained from exercising or entering competition 
may	also	sue	the	undertaking	that	infringes	the	Cartel	Act	before	
the civil courts. The remedies are injunctive relief, compensation of 
damages, and obligation to contract. The civil courts may also pass 
preliminary measures.

13 Competition guidelines
Has the competition authority issued guidelines or other statements 
regarding the overlap of competition law and IP?

Although	article	6	of	the	Cartel	Act	empowers	the	Competition	Com-
mission to pass general notices on agreements granting exclusive 
licences for intellectual property rights, the authority has not yet passed 
any general guidelines regarding the overlap of competition law and IP 
rights. In general, by deciding such cases the competition authority will 
follow	the	Block	Exemption	Regulation	(EC)	No.	772/2004	of	27	April	
2004 on technology transfer agreements and the respective guidelines.
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14 Exemptions from competition law
Are there aspects or uses of IP rights that are specifically exempt from 

the application of competition law?

According	to	article	3(2)	of	the	Cartel	Act,	restrictions	of	competition	
resulting solely from laws governing intellectual property rights are 
exempted from competition law. The idea behind this exemption 
is that antitrust law and intellectual property rights are in a certain 
contradiction to each other. Whereas the laws on intellectual prop-
erty rights on the one hand were enacted in order to reward and to 
protect innovation by, for example, granting the holder of a patent 
a temporal but almost absolute and exclusive right to exploit the 
intellectual innovation achieved, the antitrust law on the other hand 
tries	to	limit	the	power	of	dominant	firms.	Therefore,	article	3(2)	
of	the	Cartel	Act	makes	sure	that	privileges	granted	by	the	laws	on	
intellectual property rights shall not be annulled by antitrust legisla-
tion.	However,	the	Competition	Commission	applies	the	mentioned	
exemption only very restrictively. In the decision Dynamic Currency 
Conversion	of	29	November	2010	the	Competition	Commission	
even	held	that	article	3(2)	of	the	Cartel	Act	should	not	be	under-
stood as an exemption from antitrust law; the provision shall rather 
mean	that	the	competition	authorities	must	only	take	into	considera-
tion the aims and goals of the laws on intellectual property rights in 
their	assessment	of	a	specific	case	(RPW	2011/1,	page	113).	This	is	
of course a new interpretation, which has not yet been challenged 
before	the	Swiss	Federal	Court.	An	appeal	against	the	Dynamic Cur-
rency Conversion	case	is	pending	with	the	Federal	Administrative	
Court.

Therefore, a refusal to license IP rights by a dominant company 
may	be	unlawful	if	the	general	criteria	of	article	7	of	the	Cartel	Act	
are met. In Dynamic Currency Conversion	the	Competition	Com-
mission imposed a fine on the SIX group, an allegedly dominant 
credit and debit card acquirer and, at the same time, a manufacturer 
of card terminals, because it denied other cash terminal manufac-
turers access to the required interface information of the so-called 
Dynamic	Currency	Conversion	(DCC)	feature.	The	DCC	feature	
allows	customers	to	decide,	at	the	terminal,	if	they	wish	to	make	
their	payment	in	Swiss	francs	or	in	their	home	currency.	According	
to	the	Competition	Commission,	copyright	laws	in	this	specific	case	
did not protect the interface information. Therefore, the obligation to 
give access to interface information was not a case of a compulsory 
licence.

15 Copyright exhaustion
Does your jurisdiction have a doctrine of, or akin to, ‘copyright 

exhaustion’ (EU) or ‘first sale’ (US)? If so, how does that doctrine 

interact with competition laws, for example with regard to efforts 

to contract out of the doctrine, to control pricing of products sold 

downstream and to prevent ‘grey marketing’?

Yes.	Whereas	the	exhaustion	of	copyright	and	trademarks	is	inter-
national,	national	exhaustion	applies	to	patents,	as	the	Swiss	Federal	
Court	held	in	the	Kodak	case	(BGE	126	III	129),	in	1999.	In	2009	
the	law	was	changed	and	a	‘euro-regional’	exhaustion	(European	
Economic	Area	and	Switzerland)	for	patents	was	introduced	(arti-
cle	9a	of	the	Patent	Act).	However,	national	exhaustion	still	applies	
to patent-protected products that are subject to a government price 
regime.

Import restrictions based on intellectual property rights are not 
exempted	from	antitrust	law	(Cartel	Act,	article	3(2)).	Efforts	to	con-
tract out the doctrine, especially efforts to ban parallel imports are 
assessed	under	articles	5	(agreements)	and	7	(abuse	of	dominance)	
of	the	Cartel	Act.	At	present,	it	is	one	of	the	main	goals	of	the	Swiss	
competition	authorities	to	protect	undertakings	against	the	ban	of	
parallel	imports.	According	to	a	press	release	dated	27	October	2011,	
the competition authority has opened several investigations against 
undertakings	that	allegedly	try	to	prevent	grey	marketing.

In the case Gaba/Gebro	the	Competition	Commission	fined	a	
Swiss	toothpaste	producer	(Gaba),	as	its	agreement	with	a	company	
responsible for the production and distribution of the products for 
the	Austrian	market	(Gebro)	prevented	Gebro	from	selling	the	tooth-
paste	to	customers	outside	Austria.	The	competition	authority	held	
that this contract has to be qualified as an unlawful vertical agree-
ment	on	the	allocation	of	territories.	According	to	the	decision,	this	
led to a restriction of parallel imports and, as a result, to a signifi-
cant restriction of effective competition. This case was discussed as 
controversial among scholars. There are many competing products 
available in Switzerland. In the light of intense inter-brand competi-
tion it is doubtful whether the agreement had a significant impact 
on	effective	competition.	An	appeal	to	the	Federal	Administrative	
Court	is	pending.

16 Import control
To what extent can an IP rights holder prevent ‘grey-market’ or 

unauthorised importation or distribution of its products?

According	to	the	principle	of	international	exhaustion,	the	exclusive	
rights to a product arising from IP rights expire when the product is 
put into circulation either domestically or abroad with the permis-
sion of the IP owner. The IP holder cannot oppose the trans-border 
resale of the product.

Since international exhaustion applies to copyrights and trade-
marks,	only	patent	rights	allow,	to	a	certain	extent,	the	prevention	
of	grey	marketing	or	unauthorised	importation	or	distribution	of	
products. The general rule for patents is the so-called euro-regional 
exhaustion.	According	to	this	principle,	the	exclusive	rights	for	a	
product expire when the product is brought into circulation with 
the	permission	of	the	patent	owner	in	any	member	state	of	the	EEA	
or in Switzerland. However, the patent owner’s exclusive rights are 
retained when the protected product is brought into circulation out-
side	of	the	EEA	and	outside	of	Switzerland.	In	this	case	the	resale	to	
Switzerland is as a matter of principle subject to the permission of 
the patent holder. If the patent protection claims are related only to 
secondary	characteristics	of	a	product	(for	example,	an	element	of	a	
perfume bottle), then such products may be imported to Switzerland 
without the consent of the patent holder even if the patent right is 
not	exhausted	by	a	sale	into	the	euro-regional	market.
National	exhaustion	still	applies	to	products	that	are	subject	to	

government price regimes either in Switzerland or in the country 
where	they	have	been	marketed.	Therefore,	producers	of	pharmaceu-
ticals	are,	in	most	cases,	still	able	to	protect	the	Swiss	market	from	
parallel imports based on their patent rights.

However, even if the patent law allows, to a certain extent, the 
prevention	of	parallel	imports,	the	Cartel	Act	is	fully	applicable	to	
such	cases.	Article	3(2)	makes	clear	that	import	restrictions	based	
on intellectual property rights are not exempted from antitrust law 
as the decision Gaba/Gebro	(see	question	15)	shows	the	competi-
tion	authority	may	sanction	undertakings	that	try	to	prevent	parallel	
imports	based	on	article	5	of	the	Cartel	Act.	In	the	case	of	domi-
nance, the competition authority could also prohibit unilateral prac-
tices if such import restrictions are combined with excessively high 
prices or other unreasonable conditions for customers in the Swiss 
market	(article	7).

17 Competent authority jurisdiction
Are there circumstances in which the competition authority may have 

its jurisdiction ousted by, or will defer to, an IP-related authority, or vice 

versa?

No.
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Merger review

18 Powers of competition authority 
Does the competition authority have the same powers with respect 

to reviewing mergers involving IP rights as it does with respect to any 

other merger?

Yes,	the	Competition	Commission	has	identical	powers	with	respect	
to reviewing mergers involving IP rights as it does with respect to any 
other merger. There is no provision in Swiss law that would exempt 
certain	aspects	related	to	IP	rights	from	an	analysis	by	the	Competi-
tion	Commission.

Merger control may also apply to an acquisition of IP rights if, 
economically assessed, such an acquisition results in the transfer of 
a whole business entity.

19 Analysis of the competitive impact of a merger involving IP rights
Does the competition authority’s analysis of the competitive impact of 

a merger involving IP rights differ from a traditional analysis in which IP 

rights are not involved? If so, how?

No,	there	are	no	special	rules	applicable	to	mergers	involving	IP	
rights. However, IP rights are an important factor for competi-
tive	assessment	as	they	often	strengthen	the	market	position	of	the	
involved	undertakings.	The	Competition	Commission,	 therefore,	
regularly	looks	at	the	specific	effects	of	IP	rights	(for	example,	fore-
closure effects and creation or strengthening of barriers to entry). In 
merger notification the parties have to describe in relation to each 
affected	market	to	what	extent	they	own	patents,	know-how	or	other	
IP rights, and whether these IP rights have an influence on the bar-
riers to entry.

20 Challenge of a merger
In what circumstances might the competition authority challenge a 

merger involving the transfer or concentration of IP rights?

According	to	article	10(2)	of	the	Cartel	Act,	a	merger	can	be	prohib-
ited or made subject to conditions or obligations if:
•	 it	creates	or	strengthens	a	dominant	market	position;
•	 	there	is	a	risk	that	this	dominant	market	position	could	eliminate	

effective competition; and
•	 	the	concentration	does	not	lead	to	an	improvement	of	the	com-
petitive	conditions	in	another	market	that	prevails	over	the	dis-
advantages of the dominant position.

Pursuant	to	the	interpretation	of	the	Swiss	Federal	Supreme	Court,	
the	substantive	test	is	very	permissive	as	the	Competition	Authority	
must demonstrate how the merger could actually eliminate effective 
competition. Only in very rare circumstances is the elimination of 
effective	competition	at	stake.	However,	there	is	an	amendment	of	
the	Cartels	Act	under	discussion	that	would	align	the	substantive	test	
with	the	one	applied	under	the	EU	merger	regulation.

21 Remedies to alleviate anti-competitive effect
What remedies are available to alleviate the anti-competitive effect of 

a merger involving IP rights?

The	 Swiss	 Competition	 Commission	may	make	 concentrations	
involving IP rights subject to remedies, such as the obligation to grant 
a	licence	to	a	third	party	(Glaxo Wellcome/SmithKline Beecham, 
RPW	2001/2,	page	341)	or	the	divestment	of	IP	rights.	Of	what	
the	design	of	such	remedies	concerns,	the	Competition	Commission	
has	a	very	broad	discretionary	power.	In	some	cases	the	Competi-
tion	Commission	accepted	the	same	remedies	as	adopted	by	the	EU	
Commission.

Specific competition law violations

22 Conspiracy
Describe how the exercise, licensing, or transfer of IP rights can relate 

to cartel or conspiracy conduct.

Agreements	involving	the	exercise,	licensing	or	transfer	of	IP	rights	
are	treated	like	any	other	agreements	under	article	5	of	the	Cartel	
Act.	If	such	agreements	contain	hard-core	restrictions	such	as	price	
fixing,	customer	or	volume	allocation	or	market	sharing	they	are	
especially	likely	to	be	unlawful.	In	principle,	such	agreements	will	
be considered as lawful under Swiss law if they meet the respective 
criteria	of	the	Block	Exemption	Regulation	and	the	guidelines	of	the	
EU	Commission	on	technology	transfer.

So far, no Swiss decision on reverse patent settlement payments, 
copyright collectives, patent pools or standard setting bodies are 
available.	Reverse	patent	settlement	payments	should	be	lawful	if	
they are justified, namely, if they are paid for the purpose of settling 
a	real	dispute.	Collecting	societies	are	lawful	in	Switzerland	as	the	
Swiss	Copyrights	Act	explicitly	establishes	a	system	where	such	col-
lecting societies have the exclusive right to exploit certain rights of 
the IP right holder.

Patent pools may be regarded as price-fixing cartels if they are 
composed	of	 substitute	 technologies.	 Furthermore,	 they	may	be	
assessed critically if they establish an industry standard that forecloses 
alternative	technologies.	The	decision	of	the	Competition	Commis-
sion in the case Dynamic Currency Conversion	(RPW	2011/1	page	
96)	suggests	that	dominant	patent	pools	and	standard-setting	bodies	
are under a duty to grant licences to third parties if such third parties 
are dependent on the access to the related technology or if the patents 
are related to de facto standards.

23 (Resale) price maintenance
Describe how the exercise, licensing, or transfer of IP rights can relate 

to (resale) price maintenance.

Article	5(4)	of	the	Cartel	Act	contains	a	presumption	that	resale	price	
maintenance eliminates effective competition. The involved under-
takings	have	the	possibility	to	rebut	the	presumption.	
However,	even	if	the	presumption	can	be	rebutted,	the	Competi-

tion	Commission	will,	in	most	cases,	qualify	resale	price	maintenance	
as being a significant restriction of effective competition that cannot 
be justified for reasons of economic efficiency. In the case Sécateurs 
et cisailles (RPW	2009/2,	page	143),	the	Competition	Commission	
fined	two	undertakings	for	resale	price	maintenance,	although	the	
market	share	of	the	products	covered	by	the	resale	price	maintenance	
was	below	2	per	cent.	Unfortunately,	there	is	no	case	law	of	the	Fed-
eral	Court	available	that	would	shed	light	on	the	question	of	whether	
resale price maintenance is subject to a de facto per se prohibition as 
applied	by	the	Competition	Commission.

Acquisition and merger control – competition

24 Exclusive dealing, tying and leveraging
Describe how the exercise, licensing, or transfer of IP rights can relate 

to exclusive dealing, tying and leveraging.

In	principle,	the	same	rules	apply	as	in	the	EU.	If	a	dominant	firm	
imposes exclusive dealing obligations and this practice leads to fore-
closure	effects,	such	behaviour	is	likely	to	be	unlawful.
Also,	tying	can	be	problematic.	According	to	article	7(2)(f)	of	

the	Cartel	Act,	any	conclusion	of	contracts	on	the	condition	that	the	
other contracting party agrees to accept or deliver additional goods 
or services is unlawful if there are no legitimate business reasons for 
the tying obligation. It may therefore be abusive if a licensor of a 
dominant	product	makes	it	a	condition	that	the	licensee	also	enters	
into other transactions with the licensor.
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25 Abuse of dominance
Describe how the exercise, licensing, or transfer of IP rights can relate 

to abuse of dominance.

IP rights may be an element in the assessment of whether a certain 
company is dominant. However, the question of whether a certain 
conduct is lawful or not is decided on the same principles as in cases 
not related to IP rights. The behaviour of a dominant IP right holder 
may be abusive if it imposes excessive royalty payments or unfair 
licence conditions, tying obligations or if it refuses to grant licences 
to third parties without any legitimate business reasons.
According	to	the	Kodak	case,	the	Federal	Court	held	that	the	

prevention of parallel imports by means of IP rights might be abusive 
if	such	behaviour	forecloses	the	Swiss	market	or	if	the	dominant	firm	
imposes excessively high prices for its products.

26 Refusal to deal and essential facilities
Describe how the exercise, licensing, or transfer of IP rights can relate 

to refusal to deal and refusal to grant access to essential facilities.

Mandatory licensing is a possible remedy in cases where a domi-
nant firm refuses to grant licences to third parties. In the Dynamic 
Currency Conversion	 case	 (see	 question	 14)	 the	 Competition 
Commission	held	that	the	refusal	to	grant	access	to	interface	informa-
tion	is	an	unlawful	refusal	to	deal	within	the	meaning	of	article	7(2)(a)	
of	the	Cartel	Act.	However,	the	authority	left	open	whether	in	the	
specific case a mandatory licence would have been imposed, as it came 
to the conclusion that the interface information was not protected by 
copyright laws.

Of what the essential facilities doctrine concerns, it is unclear 
whether the doctrine has an independent meaning besides the general 
rule on refusals to deal.

The authority held that if the following criteria are met, a refusal 
to deal is unlawful:
•	 	the	refusal	relates	to	a	product	or	service	that	is	objectively	neces-

sary to be able to compete effectively on a downstream or adja-
cent	market;

•	 	the	refusal	is	likely	to	lead	to	a	restriction	of	effective	competition	
on	the	downstream	or	adjacent	market;	and

•	 	the	 refusal	 to	deal	 cannot	be	 justified	by	 legitimate	business	
reasons.

Remedies

27 Remedies for violations of competition law involving IP
What sanctions or remedies can the competition authority or courts 

impose for violations of competition law involving IP?

The	Competition	Commission	has	 the	authority	 to	 impose	 fines	
on	undertakings	of	up	to	10	per	cent	of	the	turnover	achieved	in	

Switzerland in the preceding three business years. Such fines can be 
imposed	for	the	following	violations	of	the	Cartel	Act:
•	 horizontal	price	fixing,	quota	cartels	and	market	sharing;
•	 	vertical	price-fixing	agreements	and	vertical	agreements	on	abso-

lute territorial protection, and;
•	 abuse	of	a	dominant	position.

The	Competition	Commission	is	not	allowed	to	impose	fines	on	indi-
viduals. There was, however, a legislative proposal that suggested 
introducing	criminal	sanctions	or	administrative	sanctions	(a	ban	
from	the	profession)	against	individuals.	It	is	rather	unlikely	that	this	
proposal will be supported by the Parliament in the current legislative 
procedure	(see	‘Update	and	trends’).

28 Competition law remedies specific to IP
Do special remedies exist under your competition laws that are 

specific to IP matters?

No.

29 Remedies and sanctions
What competition remedies or sanctions have been imposed in the IP 

context?

In the Dynamic Currency Conversion	case,	the	Swiss	Competition	
Authority	imposed	a	fine	of	7,029,000	Swiss	francs	and	procedural	
costs	of	215,650	Swiss	francs	on	Six	Group	AG	for	not	granting	
access to its interface information to a third-party manufacturer of 
payment	terminals	(see	also	question	14).

30 Scrutiny of settlement agreements 
How will a settlement agreement terminating an IP infringement 

dispute be scrutinised from a competition perspective?

There	is	no	specific	case	law	available	on	this	question.	As	long	as	an	
agreement whereby one party agrees not to compete with respect to 
a patented product is a real settlement agreement and not a hidden 
market-sharing	arrangement	such	a	settlement	agreement	should	be	
in compliance with Swiss antitrust law.

Economics and application of competition law

31 Economics 
What role has economics played in the application of competition law 

to cases involving IP rights?

The Dynamic Currency Conversion case contains lengthy state-
ments on economics and the importance of protecting innovation. 
SIX	Multipay	argued	that	the	Dynamic	Currency	Conversion	feature	
was the result of independent research and development endeavours. 

On 22 February 2012, the Federal Council passed to the parliament 
a proposal with several amendments to the Swiss Cartel Act. One 
proposal is related to the replacement of the Competition Commission 
by a competition court. 

Recent economic developments have led to a significant 
strengthening of the Swiss currency. Consumer protection 
organisations have complained that companies have not passed the 
advantages of the strong currency on to consumers (for example, in 
the case of imported goods). As a measure against these practices 
the Federal Council has suggested a significant tightening of the 
Cartel Act. According to this proposition vertical and horizontal price-
fixing agreements and agreements on the allocation of territories 
would be unlawful, irrelevant of the market shares held by the involved 
undertakings. This proposition would imply a paradigm shift from an 
effects based approach to a strictly form-based antitrust regulation.

Furthermore, the Competition Commission has created a 
task force that focuses on cases related to the prevention of 
parallel imports. Several cases have been completed by the Swiss 
Competition Commission:
•	 	the	Commission	imposed	a	fine	of	3.5	million	Swiss	francs	on	

IFPI Schweiz and a fine of 20,000 Swiss francs on Phononet AG 
for preventing parallel imports of music CDs and other sound 
recordings;

•	 	BMW	was	fined	156	million	Swiss	francs	for	preventing	retailers	
in the EEA from selling cars to Swiss consumers; and

•	 	the	Competition	Commission	fined	Nikon	12.5	million	Swiss	
francs because, in distribution agreements with foreign 
distributors,	the	export	of	Nikon	products	to	other	countries	
(including Switzerland) was restricted.

Update and trends
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The	Commission	assessed	this	objection	by	referring	to	the	so-called	
‘Incentives	Balance	Test’	developed	by	the	EU	Commission	in	the	
Microsoft	case	(COMP/C-3/37,792,	paragraph	783).	According	to	
this test, competition authorities must balance the reduction of inno-
vation incentives of the dominant firm under the licence or disclosure 
obligation against the positive impact on the level of innovation of 
the whole industry.

32 Recent cases 
Have there been any recent high-profile cases dealing with the 

intersection of competition law and IP rights?

A	recent	decision	in	a	high-profile	case	dealing	with	the	intersection	
of	competition	law	and	IP	rights	is	the	decision	of	the	Swiss	Competi-
tion	Commission	in	the	Dynamic Currency Conversion case dated 
29	November	2010	(see	question	14).
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